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1 Overview

The Puerto Rico Department of Housing (PRDOH) is the administering agency of a
multifaceted effort to rebuild and restore the communities of Puerto Rico after the
devastation sustained during Hurricanes Irma and Maria on September é and September
20, 2017. The recovery activities are funded by Community Development Block Grant -
Disaster Recovery (CDBG-DR) funds received by PRDOH from the United States
Department of Housing and Urban Development (HUD).

As recipients of HUD financial assistance, PRDOH and its confractors and subcontractors
working within the PRDOH CDBG-DR Program are subject to the requirements of the
Davis-Bacon Act of 1931 (DBA), 40 US.C. § 3141 et seq., which guarantees fair wages,
benefits, and overtime to employees while working on government-funded construction,
alternation, or repair projects in excess of $2,000.

2 Applicability

The purpose of this policy is to set forth clear guidance and procedures for complying
with the Davis-Bacon Act and any other Federal statutes providing for the determination
of prevailing wage rates and fringe benefits to corresponding PRDOH CDBG-DR
programs, projects and activities on similar projects in the area. The Davis-Bacon Act
requires the payment of prevailing wage rates to all laborers and mechanics on Federal
government consfruction contracts in excess of $2,000. The Davis-Bacon and Related
Acts (DBRA) determine applicability of Davis-Bacon to Federally-assisted construction
contracts. The Housing and Community Development Act of 1974 (HCD), 42 U.S.C. § 5301
et seq., Section 110 of the Act, determines the DBRA applicability to CDBG-DR.

In order to achieve compliance with HUD federal requirements, this policy applies to all
construction contracts greater than $2,000 under the CDBG-DR program, unless
otherwise specified in this Policy. Section 110 of the HCD states that “[a] laborers and
mechanics employed by contractors and subcontfractors in the performance of
construction work financed in whole or in part with assistance received under this title
shall be paid wages at rates not less than those prevailing on similar construction in the
locality as determined by the Secretary of Labor in accordance with the Davis-Bacon
Act, as amended (40 U.S.C. 276a--276a-5). The Act further provides that Section 5310
(Section 110 of the Act) “[s]hall apply to the rehabilitation of residential property only if
such property contains not less than eight (8) units. The Secretary of Labor shall have, with
respect to such labor standards, the authority and functions set forth in Reorganization
Plan Numbered 14 of 1950, as amended!, and section 3145 of title 40.” 42 U.S.C. § 5310.

3 Definitions

VEff. May 24, 1950, 15 FR 3176, 64 Stat. 1267, as amended May 21, 1970, Pub. L. 91-258, Title |, Sec. 52(B)(7), 84 Stat. 235.
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e Apprentices: Refers to: (i) a person employed and individually registered in a
bona fide apprenticeship program registered with the U.S. Department of Labor
(DOL), Employment and Training Administration, Office of Apprenticeship
Training, Employer and Labor Services, or with a State Apprenticeship Agency?
recognized by the Bureau, or (i) a person in the first ninety (90) days of
probationary employment as an apprentice in such an apprenticeship program,
who is not individually registered in the program, but who has been certified by
the Office of Apprenticeship Training, Employer and Labor Services or a State
Apprenticeship Agency (where appropriate) to be eligible for probationary
employment as an apprentice. 29 C.F.R. § 5.2(n)(1).

e Building or Work: Includes construction activity as distinguished from
manufacturing, furnishing of materials, or servicing and maintenance work. The
terms include without limitation, buildings, structures, and improvements of all
types, such as bridges, dams, plants, highways, parkways, streets, subways,
tunnels, sewers, mains, power lines, pumping stations, heavy generators, railways,
airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, jefties,
breakwaters, levees, canals, dredging, shoring, rehabilitation and reactivation of
plants, scaffolding, driling, blasting, excavating, clearing, and landscaping. The
manufacture or furnishing of materials, articles, supplies or equipment (whether
or not a Federal or State agency acquires title to such materials, articles, supplies,
or equipment during the course of the manufacture or furnishing, or owns the
materials from which they are manufactured or furnished) is not a building or work
within the meaning of the regulations in this part unless conducted in connection
with and at the site of such a building or work as is described in the foregoing
sentence, or under the United States Housing Act of 1937 (Housing Act of 1937),
42 US.C. § 1437 et seq., and the Housing Act of 1949, 42 U.S.C. § 1441 ef seq., in
the construction or development of the project. 29 C.F.R. § 5.2(i).

e Business Owner: The ferm "employee employed in a bona fide executive

capacity” includes any employee who owns at least a bona fide twenty percent
(20%) equity interest in the enterprise in which the employee is employed,
regardless of whether the business is a corporate or other type of organization,
and who is actively engaged in its management. 29 C.F.R. § 541.101.

e Construction, prosecution, completion, or repair: All types of work done on a
partficular building or work at the site thereof, including, without limitation,
altering, remodeling, painting and decorating, the transportation of materials

2Through the Executive Order No. 2016-032 form July 2016, former governor Alejandro Garcia Padilla designated the Puerto
Rico Department of Labor and Human Resources (PRDOLHR) as the State Apprenticeship Agency.
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and supplies to or from the building or work by the employees of the construction
contractor or construction subcontractor, and the manufacturing or furnishing of
materials, articles, supplies, or equipment on the site of the building or work, by
persons employed at the site by the contractor or subcontractor. 29 C.F.R. § 5.2(j).

e Contract: Any prime contract which is subject wholly or in part to the labor
standards provisions of any of the acftslisted in 29 C.F.R. § 5.1 and any subcontract
of any tier thereunder, let under the prime confract. A State or local Government
is not regarded as a confractor under statutes providing loans, grants, or other
Federal assistance in situations where construction is performed by its own
employees. However, under statutes requiring payment of prevailing wages to all
laborers and mechanics employed on the assisted project, such as the Housing
Act of 1937, State and local recipients of Federal-aid must pay these employees
according to Davis-Bacon labor standards. 29 C.F.R. § 5.2(h). It is important to
distinguish that an independent contractor may be covered by DBRA if the job
performed is related directly to the CDBG-DR project.

¢ Davis-Bacon Act: Federal law requiring payment of local prevailing wages and
fringe benefits as determined by the DOL on certain federally funded projects.

e Davis-Bacon and Related Acts: Those Acts extending the Davis-Bacon Act
provisions to Federal agencies that provide financial assistance for public works
construction through grants, loans, guarantees, and insurance.

o Fringe benefits: Fringe benefits can include health insurance premiums,
retirement contributions, life insurance, vacation and other paid leave as well as
some contributions to training funds. Fringe benefits do not include employer
payments or contributions required by other Federal, State or local laws, such as
the employer’'s contribution to Social Security or some disability insurance
payments.3

e Helper: A distinct classification of “helper” will be issued in wage determinations

(WD) applicable to work performed on construction projects covered by the
labor standards provisions of the Davis-Bacon and Related Acts only where (i) The
duties of the helper are clearly defined and distinct from those of any other
classification on the wage determination; (i) The use of such helpers is an
established prevailing practice in the area; and (iii) The helper is not employed as

a trainee in an informal training program. A “helper” classification will be added

3 U.S. Department of Housing and Urban Development (January 2012). Davis-Bacon Labor Standards — A Contractor’s
Guide to Prevailing Wage Requirements for Federally-Assisted Consfruction Projects, p. 2-7.
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to wage determinations pursuant to 29 C.F.R. § 5.5(a)(1)(ii)(A) only where, in

addition, the work to be performed by the helper is not performed by a
classification in the wage determination. 29 C.F.R. § 5.2(n)(4).

¢ HUD Handbook: HUD Handbook No. 1344.1 REV-2 entitled Federal Labor Standards
Requirements in Housing and Urban Development Programs. This Handbook
prescribes the policies, procedures and responsibilities of HUD Office of Labor
Relations staff and program participants in the administration and enforcement of
labor standards provisions related to HUD programs. This issuance contains twelve
chapters and associated appendices dealing, primarily, with labor standards
matters relating to the Davis-Bacon and Related Acts. The issuance also addresses
the procedures and responsibilities of HUD Office of Labor Relations Staff, public
housing agencies and Tribally designated housing entities in the administration
and enforcement of labor standards provisions relating to prevailing wage rates
determined by HUD pursuant to the U.S. Housing Act of 1937 and the Native
American Housing Assistance and Self Determination Act of 1996 (each as
amended).4

e Laborer or mechanic: Those workers whose duties are manual or physical in
nature (including those workers who use tools or who are performing the work of
a tfrade), as distinguished from mental or managerial. The term laborer or
mechanic includes apprentices, frainees, helpers, and, in the case of confracts
subject to the Contract Work Hours and Safety Standards Act (CWHSSA), 40 U.S.C.
§ 3701 et seq., watchmen or guards. The term does not apply to workers whose
duties are primarily administrative, executive, or clerical, rather than manual.
Persons employed in a bona fide executive, administrative, or professional
capacity are not deemed to be laborers or mechanics. Working foremen who
devote more than twenty percent (20%) of their time during a workweek to
mechanic or laborer duties are laborers and mechanics for the time so spent. 29
C.F.R.§ 5.2(m).

¢ Management: Includes, but is not limited to, activities such as interviewing,
selecting, and training of employees; setting and adjusting their rates of pay and
hours of work; directing the work of employees; maintaining production or sales
records for use in supervision or control; appraising employees' productivity and
efficiency for the purpose of recommending promotions or other changes in
status; handling employee complaints and grievances; disciplining employees;
planning the work; determining the techniques to be used; apportioning the work

4 U.S. Department of Housing and Urban Development, (February 2012), Federal Labor Standards Requirements in Housing
and Urban Development Programs, Handbook 1344.1 Rev. 2,
https://www.hud.gov/program offices/administration/hudclips/handbooks/sech/13441
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among the employees; determining the type of materials, supplies, machinery,
equipment or tools to be used or merchandise to be bought, stocked and sold;
controlling the flow and distribution of materials or merchandise and supplies;
providing for the safety and security of the employees or the property; planning
and confrolling the budget; and monitoring or implementing legal compliance
measures. 29 C.F.R. § 541.102.

¢ Prevailing wage: The wage paid to the majority (more than fifty percent (50%)) of
the laborers or mechanics in the classification on similar projects in the area
during the period in question. 29 C.F.R. § 1.2(a)(1).

e Property: One or more buildings on an undivided lot or on contiguous lots or
parcels that are commonly owned and operated as one rental, cooperative or
condominium project.>

e Public building/public work: Includes building or work, the construction,
prosecution, completion, or repair of which, as defined above, is carried on
directly by authority of or with funds of a Federal agency to serve the interest of
the general public regardless of whether title thereof is in a Federal agency. 29
C.F.R. § 5.2(k).

o Site of work: Is the physical place or places where the building or work called for
in the contract will remain; and any other site where a significant portion of the
building or work is constructed, provided that such site is established specifically
for the performance of the contract or project. 29 C.F.R. § 5.2(l)(1). It is the place
where the Davis-Bacon wage rates apply. It can include other adjacent or
virtually adjacent property used by a contractor or subcontractor in the
construction of the project.

e Trainee: A person registered and receiving on-the-job training in a construction
occupation under a program which has been approved in advance by the U.S.
DOL, Employment and Training Administration, as meeting its standards for on-
the-job training programs and which has been so certified by that Administration.
29 C.F.R.§ 5.2(n)(2).

e Volunteer: An individual who performs service for a public or private entity for
civic, charitable, or humanitarian reasons, without promise, expectation or
receipt of compensation for services rendered, on a HUD-assisted or insured
project which is subject to a requirement to pay prevailing wage rates. An

5 U.S. Department of Housing and Urban Development, (February 2012), Federal Labor Standards Requirements in Housing
and Urban Development Programs, Handbook 1344.1 Rev. 2, Appendix [1-6-2,
https://www.hud.gov/sites/documents/13441All-6SECH.PDF.
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individual shall be considered a volunteer only where their services are offered
and without pressure and coercion, direct or implied, from an employer. An
individual shall not be considered a volunteer if the individual is otherwise
employed at any time in the construction or maintenance work for which the
individual volunteers. 24 C.F.R. § 70.3(A).

¢ Wage determination (WD): A list of wage rates and fringe benefit rates for each
classification of laborers and mechanics determined by DOL to be prevailing in
a given area for a particular type of construction. The wage determination
includes the original decision and any subsequent decisions modifying,
superseding, correcting, or otherwise changing the provisions of the original
decision. 29 C.F.R. § 5.2(q).

e Wages: Means the basic hourly rate of pay; any contribution irevocably made
by a contractor or subcontractor to a trustee or to a third person pursuant to a
bona fide fringe benefit fund, plan, or program; and the rate of costs to the
contractor or subcontractor which may be reasonably anticipated in providing
bona fide fringe benefits to laborers and mechanics pursuant to an enforceable
commitment to carry out a financially responsible plan of program, which was
communicated in writing to the laborers and mechanics affected. The fringe
benefits enumerated in the Davis-Bacon Act include medical or hospital care,
pensions on retirement or death, compensation for injuries or iliness resulting from
occupational activity, or insurance to provide any of the foregoing;
unemployment benefits; life insurance, disability insurance, sickness insurance, or
accident insurance; vacation or holiday pay; defraying costs of apprenticeship
or other similar programs; or other bona fide fringe benefits. Fringe benefits do not
include benefits required by other Federal, State, or local law. 29 C.F.R. § 5.2(p).

4 Davis-Bacon and Related Acts Labor Standards

The Davis-Bacon Act, as amended, is applicable to all construction contracts (building,
heavy, highway, or residential) greater than $2,000, unless the program’s authorizing
legislation contains exceptions.s It applies to contractors and subconfractors with
federally funded contracts in excess of $2,000 for the construction, alteration, or repair of
public buildings or public works.

6 As indicated in the Continuing Appropriations Act, 2018 (Pub. L. 115-123) and the Supplemental Appropriations for
Disaster Relief Requirements Act, 2017 (Pub. L. 115-56), waivers or alternative requirements for provisions of any statute or
regulation may be granted except for requirements related fo labor standards.
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These contractors and subcontractors must pay laborers and mechanics working under
the confract no less than the locally prevaiing wages and fringe benefits for
corresponding work on similar projects in the local areas where such work is to be
performed.” The DOL sets forth the principal set of regulations for labor rules in 29 C.F.R.
Parts 1-7:

e 29 C.F.R. Part 1 —Regulates wage rate determination

e 29 C.F.R. Part 3 - Copeland “Anti-kickback™ Act of 1934, 18 US.C. § 874 and 40
U.S.C. § 3145, defines anti-kickback regulations; obligation of weekly payrolls and
governs payroll deductions

e 29 C.F.R. Part 5 - Defines Labor Standards Regulations

e 29 C.F.R.Part 6-Regulates administrative proceedings to enforce Labor standards

e 29 C.F.R. Part 7 — Regulates non-compliance

All covered contracts® must include Davis-Bacon and other labor standards clauses? and
the applicable wage determinations. Different wage treatment is permitted under Davis-
Bacon for apprentices and trainees. Apprentices and trainees may be employed at less
than the determined rates if they are registered and employed pursuant to an
apprenticeship program certified by DOL or if they are participating in a frainee program
certified by DOL, respectively. The basic provision of Davis-Bacon and Related Acts are
that contractors and subcontractors must pay laborers and mechanics employed
directly upon the site of work, at least the locally prevailing wages (including fringe
benefits).

Davis-Bacon project contractors, subcontractors and recipients must pay laborers and
mechanics and submit their certified payroll records on the WH-347 form — Payroll
Certification© or similar accompanied by a WH-347 Statement of Compliance bearing
an original signature, weekly to the PRDOH. Each statement of compliance must be sent
seven (7) days after payroll has been paid to davisbacon@vivienda.pr.gov.

By executing a CDBG-DR Subrecipient Agreement (SRA) with PRDOH, Subrecipients
agree to administer and enforce all Davis-Bacon labor standards requirements and
accept the responsibilities described in this policy.

Those contractors or subcontractors that are found to be in violation of Davis-Bacon
compliance, may be subject to debarment from future contracts for up to three (3)

7 For Davis-Bacon Act Wage Determinations applicable fo Puerto Rico, access:
https://beta.sam.gov/searchgindex=wd&keywords=puerto%20rico&is active=true&sort=-

relevance&date filter index=0&date rad selection=date&wdType=dbra&page=1.

8 A covered contract refers to a contract that meets an Acts’ requirements.

? HUD provides different forms containing Davis-Bacon labor standards provisions applicable to various HUD programs.
Handbook 1344.1 identifies HUD Form 4010 - Federal Labor Standards Provisions, which can be accessed at:
https://www.hud.gov/sites/documents/4010.PDF, as the applicable form to CDBG programs.

10 DOL WH-347 Form can be accessed at: https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347.pdf.
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years, contract payments may be withheld in sufficient amounts to satisfy unpaid wages
and liguidated damages that result from these violations, and in extreme cases, may be
grounds for termination of the contract. 29 C.F.R. § 5.12; 29 C.F.R. § 5.5 (a)(2). The Code
of Federal Regulations at 29 C.F.R. § 5.5 (b)(3) imposes liquidated damages of $27.00 per
day per each violation.

4.1 Davis-Bacon Objectives

PRDOH has established the following objectives in order to administer and enforce Davis-
Bacon requirements:

e Apply prevailing wage requirements properly - Make certain that prevailing wage
and reporting standards are applied where required. Ensure that any exemptions,
exceptions, or limitations are identified.

e Support labor standards compliance - Provide fraining, technical support and
oversight to program participants, including contractors and subcontractors, to
ensure that program participants understand their obligations under Federal labor
standards.

e Monitor contractor compliance - Conduct reviews of certified payroll submissions
and other information to ensure that employers comply with labor standards
requirements including the payment of prevailing wages to laborers and
mechanics.

¢ Investigate probable violations and complaints — Thoroughly explore any
evidence of violations, especially allegations of underpayment. Ensure full
resolution of substantiated violations.

e Pursue debarment and other available sanctions against repeat labor standards
violators - Implement a no-tolerance policy toward employers and any other
program participants who repeatedly violate prevailing wage requirements
and/or fail to properly carry-out their labor standards responsibilities.

4.2 Other Applicable Labor Standards

The Davis-Bacon Act is applicable along with numerous other federal, state and local
laws that govern wage requirements; all together referred to as Davis-Bacon and Related
Acts.

4.2.1 Fair Labor Standards Act

The Fair Labor Standards Act of 1938 (FLSA), 29 US.C. § 201 et seq., governs such matters
as Federal minimum wage rates and overtime (O/T). These standards are generally
applicable to any labor performed and may be pre-empted by other (often more
stringent) Federal standards such as the DBRA prevailing wage requirements and
CWHSSA O/T provisions. The authority to administer and enforce FLSA provisions resides
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solely with DOL. The federal minimum wage in 2020 is $7.25 per hour, but in many cases,
employees are subject to a higher minimum wage by virtue of a state or local statute
requiring the payment of a higher minimum wage rate.

4.2.2 Contract Work Hours and Safety Standards Act

The CWHSSA applies to both direct Federal contracts and to federally assisted contracts
in excess of $100,000 where those contracts require orinvolve the employment of laborers
and mechanics and where Federal wage standards (e.g., Davis-Bacon or HUD-
determined prevailing wage rates) are applicable. CWHSSA provisions apply to all
laborers and mechanics, including watchmen and guards, employed by any contractor
or subcontractor. CWHSSA also applies to maintenance laborers and mechanics
employed by contractors or subcontractors engaged in the operation of Public Housing
Agency (PHA), Tribally Designated Housing Entity (TDHE), and Indian Housing Authority
(IHA) developments.

CWHSSA provides that all O/T hours'' must be compensated at a rate not less than one-
and one-half times the regular basic rate of pay (i.e., premium pay). Where CWHSSA O/T
provisions are applicable, compensatory time in lieu of premium pay for O/T hours is not
permissible. In the event of O/T violations, the CWHSSA renders the confractor liable o
the underpaid workers for wage restitution and to the United States for liquidated
damages computed at the rate of ten dollars ($10) per violation.2 Infentional violations
of CWHSSA standards are considered a Federal criminal misdemeanor.

Copeland “Anti-Kickback™ Act
The Copeland Act of 1934 concerns 3 facets of prevailing wage compliance:

1. The "anti-kickback’ provision makes it a criminal offense for any person to induce,
by any manner whatsoever, any person employed in the consfruction,
prosecution, completion, or repair of any public building, public work, or building
or work financed in whole or in part by loans or grants from the United States, to
give up any part of the compensation to which they are entitled under their

11 O/T hours are defined as hours worked in excess of forty (40) during any workweek on the CWHSSA-covered project site.
HUD Davis-Bacon Labor Standards — A Confractor’'s Guide to Prevailing Wage Requirements for Federally-Assisted
Construction Projects (January 2012), p. 1-1.

12 HUD Davis-Bacon Labor Standards — A Contractor’s Guide fo Prevailing Wage Requirements for Federally-Assisted
Construction Projects (January 2012), 1-1.

CWHSSA also does not apply to construction or rehabilitation contracts that are not subject to Federal prevailing wage
rates (e.g., Davis-Bacon wage rates or HUD-determined rates for operation of public housing and Indian block grant
assisted housing). However, even though CWHSSA overtime pay is not required, Fair Labor Standards Act (FLSA) overtime
pay is probably still applicable. (See also Labor Relations Letter SL-95-01, CWHSSA Coverage threshold for overtime and
health and safety provision, available  on-ine  at  the HUD Labor  Relations  Library  at:
https://www.hud.gov/sites/documents/LR95-01.TXT.)
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contract of employment. Violations of the anti-kicklback provision are punishable
by a fine or by imprisonment up to 5 years, or both;

2. Associated DOL regulations restrict payroll deductions to those that are permissible
without DOL approval as explained at 29 C.F.R. § 3.5; deductions that require
advance DOL approval are explained at 29 C.F.R. § 3.6;

3. The Act also requires the submission of weekly payroll reports and statements of
compliance (certified payroll report (CPR)) by all contractors and subcontractors
engaged in such construction, prosecution, completion or repair. The willful
falsification of a payroll report or Statement of Compliance may subject the
employer to civil or criminal prosecution under 18 U.S.C. § 1001 and 31 US.C. §
3729 and may also be a cause for debarment.

5 Applicability for CDBG-DR Funded Programs and Contracts

5.1 Disaster Relief Contracts

The Davis-Bacon Act applies to direct federal contfracts for “construction, alternation,
and/or repair of a public building or public work™. 40 U.S.C. § 3142(a). As a result, Davis-
Bacon applies to construction contracts awarded by federal agencies and to federally
assisted confracts where the funds authorizing statue requiring payment of prevailing
rates in accordance with Davis-Bacon. An exception to Davis-Bacon applicability are
disaster relief funds provided by the Federal Emergency Management Agency’s (FEMA)
principal relief authority as defined in the Robert T. Stafford Disaster Relief Act of 1988
(Stafford Act), 42 US.C. § 5121 et seq. FEMA grants for emergency disaster relief are not
subject to prevailing wage requirements under Davis-Bacon. These include low-interest
loans for the repair or replacement of personal property, business disaster loans to fund
repair or replacement of real estate, and assistance to state orlocal governments to pay
costs of rebuilding a community’s damaged infrastructure. Thus, contracts under the
Stafford Act, are not required to include any clauses for compliance with Davis-Bacon.

5.2 Non-Federal Match Program Exceptions

PRDOH has identified certain instances, like the Non-Federal Match Program, where the
requirements in the Davis-Bacon Act are not applicable to the project. In these instances,
a Davis-Bacon Exemption Statement must be completed. Each program will provide
details and instructions on all applicable exemptions as well as provide Exemptions
Statement documents for these situations:

e Project does not meet Davis-Bacon criteria if:
o Project is under the statutory minimum ($2,000 or less), Davis-Bacon
requirements are not activated. A project cannot be partitioned info
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smaller projects with amounts of $2,000 or less, in order to avoid the
activation of Davis-Bacon.

o Project does not involve any construction, alteration, or repair of public
buildings or public work.

¢ Documentation shows work complete — When either FEMA or the financial
documents indicate all work has been completed prior to program
implementation, Davis-Bacon requirements do not apply.

e When work is limited to debris removal, which is not part of a construction,
alteration, and/or repair of a public work or building, Davis-Bacon requirements
do not apply.

e Emergency work completed prior to the execution of the grant agreement
between Puerto Rico and HUD, which was executed on September 20, 2018. Any
work completed prior to the execution of the grant agreement does not activate
any Davis-Bacon requirements.

e Force account exemption — When a government agency decides to perform
construction work utilizing its own employees, as a general rule, the work is not
subject to Davis-Bacon as government agencies are not considered contractors
or subcontractors.

5.2.1 Administrative Order 21-19 To Grant Exemption to the Non-Federal Match (NFM)
Program from Compliance with the Procurement Manual for the CDBG-DR
Program Administrative Order

Administrative Order 21-19 (AO 21-19), dated April 14, 2021, issued by PRDOH, is inftended
to grant the Non-Federal Match Program (NFM) an exemption from compliance with the
Department of Housing's Procurement Manual for the CDBG-DR Program and to
mandate implementation of the recommendations set forth by FEMA in the
"Implementation Guidance for the Use of Community Development Block Grant Disaster
Recovery Funds in How Non-Federal Cost Matching for the Public Assistance Program,"
pursuant to Art. VII, section D(3). Art VII, section D(3) states that HUD CDBG-DR grants to
local governments are subject to the same procurement requirements that apply to local
government procurements using FEMA Public Assistance funds. To streamline the use of
CDBG-DR funds for local match, state CDBG-DR recipients (and other CDBG-DR
recipients subject to state CDBG rules under a waiver and alternative requirements)
should consider including a provision in their procurement requirements that adopts
FEMA contracting requirements for activities that will be used to satisfy FEMA local match.
This would rule out confusion over which acquisition standards to apply. Recipients of
CDBG-DR funds should consider including this provision when providing documentation
to support the Secretary's certification of appropriate acquisition processes. If the CDBG-
DR recipient did not include this provision in its original submission and wishes to modify its
certifications, it must do so immediately by formally submitting its certifications to HUD to
reflect the material changes. State CDBG-DR recipients that adopt FEMA's Public
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Assistance procurement requirements for activities that satisfy the local Public Assistance
match must obtain and maintain records to document how the procurement met the
Public Assistance procurement requirements. In addition, if FEMA has not completed this,
the recipient of CDBG-DR funds may have to take additional steps to evaluate the cost
or price of the product or service.

Public Assistance applicants procuring goods or services prior to knowing whether CDBG-
DR grants are available for local match may include in the procurement solicitation
documents that the contract may be modified from fime to time to expand the scope
to include work funded by other Federal sources, subject to applicable requirements. This
will allow the contract to be modified in the future to include mandatory terms for CDBG-
DR assisted contracts, such as: contracting with Section 3 residents, the ability to
subcontract with Section 3 firms, complying with Davis Bacon, or including liquidated
damages provision. The dispositions set forth in the CDBG-DR acquisition manual
pertaining to minority owned businesses, small businesses, Section 3 businesses, official
documents and participation of people or companies with low and very low income are
excepted from using the FEMA acquisition recommendations; these participants in the
NFM Program still have the obligation of complying with the procedures established by
the CDBG-DR Procurement Office. The CDBG-DR program must implement internal
procedures and confrols with the purpose of requiring all NFM participants to provide
PRDOH with all the necessary documentation or files to ensure that they are complying
with the acquisition requirements established by FEMA. Therefore, the CDBG-DR Program
must evaluate the files provided by NFM Program participants and document their
compliance with acquisition requirements established by FEMA. The effectiveness of AO
21-19 is immediate, and its effect will be refroactive.

5.2.2 Administrative Order 21-20 To Make it Permissible for Municipalities to Use the
Provisions of 2 C.F.R. § 200.318 through 2 C.F.R. § 200.327 in their Procurement
Procedures in Relation to CDBG-DR Programs

Administrative Order 21-20 (AO 21-20), dated April 14, 2021, issued by PRDOH, is intended
to exclude Municipalities from compliance with the provisions of Regulation No. 9205,
known as the Procurement Manual for the Department of Housing's CDBG-DR Program,
and allows them to conduct procurement processes using the provisions of 2 C.F.R. §§
200.318 through 200.327. AO 21-20 states that PRDOH will apply the provisions of 2 C.F.R.
§ 200.317 to its acquisition policies and procedures. Federal regulation at 2 C.F.R. §
200.317 provides that when procuring goods and services under a Federal award, a State
must follow the same policies and procedures it uses for procurements from its non-
Federal funds, meaning that PRDOH can follow state procurement policies and
procedures and evaluate the cost or price of the goods or service, while all other non-
Federal entities, including subrecipients, must follow the procurement rules outlined in 2
C.F.R. §§ 200.318 through 200.327. Therefore, all municipalities are exempt from
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complying with Regulation No. 9205, meaning that municipalities and their procurement
procedures must comply with the provisions of 2 C.F.R. §§ 200.318 through 200.327.

Each municipality must maintain a record of its acquisition processes to enable PRDOH
to effectively monitor procurement processes when required. The effectiveness of AO 21-
20 is immediate, and its effect is refroactive.

5.3 Sole Proprietor/ Bona Fide Owner

As a general rule, Davis-Bacon applies to laborers and mechanics which are specifically
defined in the Act. This definition states that persons who are employed in executive,
administrative, or professional capacity, are not subject to the Davis-Bacon requirements
included in 29 C.F.R. Part 541. When it is the individual owner, operating their own bona
fide business, performing the work of a laborer or mechanic, that person does not have
to pay themselves the applicable prevailing wage as set forth by Davis-Bacon.

Regulations set forth in 29 C.F.R. Part 541 define and delimit exemptions for different types
of employees. An employee employed in a bona fide executive capacity, which
includes an “employee who owns at least a bona fide twenty percent (20%) equity
interest in the enterprise in which the employee is employed, regardless of whether the
business is a corporate or other type of organization, and who is actively engaged in its
management (as defined in 29 C.F.R. § 541.102)",13 is considered a bona fide exempt
executive not subject to DBRA wage requirements.

A person with a twenty percent (20%) or greater interest in a business who is required to
work long hours, makes no management decision, supervises no one and has no
authority over personnel, does not qualify for the executive exemption. HUD Handbook
1344.1 Rev 2 Chapter 11, 11-2, 2/2012.'* HUD does not permit non-exempt owners of
businesses who work alone (e.g., self-employed subcontractors, sole proprietors) to certify
to the payment of their own wages. Such owners must be carried on the certified payroll
report of the responsible employer, i.e., the entity under whose auspices the person(s) is
engaged on the covered work. HUD Handbook 1344.1 Rev2 Chapter 11, 11-20(B),
2/2012.15

It is the responsibility of the contracting entity, during the contract process, to determine
if the person they are contracting with is fruly part of an exempt category, as part of this
process, all documents and records must be maintained and become part of the
confract file.

1329 C.F.R. § 541.101.

14.S. Department of Housing and Urban Development, (February 2012), Federal Labor Standards Requirements in Housing
and Urban Development Programs, Handbook 1344.1 Rev. 2, https://www.hud.gov/sites/documents/13441C11SECH.PDF.
151d. https://www.hud.gov/sites/documents/13441C11SECH.PDF.
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5.4 Executive Order No. 13658

Under Executive Order No. 13658 — “Establishing a Minimum Wage for Contractors”
(February 12, 2014) and Federal Register, Vol. 85, No. 169, 85 FR 53850, issued on Augusts
31, 2020, an hourly minimum wage of $10.95 for calendar year 2021 applies to all
contracts subject to the Davis-Bacon Act for which the confract is awarded (and any
solicitation was issued) on or after January 1, 2021.

Executive Order No. 13658 applies to confracts entered into by the “Federal
Government,” defined in the regulations as an “agency or instrumentality of the United
States that enters into a contract pursuant to authority derived from the Constitution or
the laws of the United States.” 29 C.F.R. § 10.2.

Executive Order No. 13658 does not cover confracts entered into by the District of
Columbia, any Territory or possession of the United States, or any independent regulatory
agency as defined in 44 U.S.C. § 3502(5).

If a contractis covered by Executive Order No. 13658, the confractor must pay all workers
in any classification listed on this wage determination at least $10.95 per hour (or the
applicable wage rate listed on this wage determination, if it is higher) for all hours spent
performing on the contractin calendar year 2021. If the contract is covered by Executive
Order No. 13658, and a classification considered necessary for performance of work on
the contract does not appear on the wage determination, the contractor must pay
workers in that classification at least the wage rate determined through the
conformance process set forthin 29 C.F.R. § 5.5(a)(1)(ii) (or the Executive Order No. 13658
minimum wage rate, if it is higher than the conformed wage rate). The Executive Order
No. 13658 minimum wage rate is adjusted annually by the DOL. Please note that this
Executive Order No. 13658 applies to the above-mentioned types of contracts entered
into by the federal government that are subject to the Davis-Bacon Act itself, but it does
not apply to contracts subject only to the Davis-Bacon Related Acts, including those set
forth at 29 C.F.R. § 5.1(a) (2-60).

Additional information on confractor requirements and worker protections under
Executive Order No. 13658 is available at www.dol.gov/whd/govcontracts.

For PRDOH and all subrecipients and contractors, this rate will not apply to contracts
awarded.

5.5 Executive Order No. 2017-026 of Puerto Rico

On March 2, 2017, the Governor of Puerto Rico approved Executive Order No. 2017-026
(EO-2027-026), the aim of which was to increase the minimum wage for government
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employees in a scaled manner'é up to ten ($10.00) dollars per hour during that four (4)-
year term. Nevertheless, the executive order requires of all government contractors in the
construction industry to issue a certification stating that its employees are paid at least
the same as the minimum wage of public servants.

5.6 PR Executive Order No. 2018-033

Puerto Rico’s Executive Order No. 2018-033, ensures local Puerto Rican residents are
provided a fair wage to increase activity in the building sector, increase the available
workforce for the reconstruction of Puerto Rico, boost the local economy and discourage
the migration of construction industry workers to other jurisdictions.!”

Section 3 of the Executive Order No. 2018-033 states “[ijn the event that the amount of
the contract is greater than two (2) million dollars, any construction project financed in
whole or in part with funds from the Government of Puerto Rico, its agencies,
instrumentalities and public corporations must have a Project Labor Agreement for its
employees.”

Section 6 states, “[t]he provisions of this Executive Order shall be part of the
communications issued by the agencies when requesting proposals or bids for the
procurement of any matter subject to the provisions of this Executive Order. All contracts
entered into between the Government and its contractors must include the requirement
that subconfractors must also fulfill the requirements of this Executive Oder”.

Section 7 states, “[t]his Executive Order shall be given the broadest possible interpretation
within the provisions of law applicable to the procurement of non- professional services.
It is further provided that, for the purposes of this Executive Order, a construction project
commissioned by the Government to meet the operational needs, functions, services or
duties of an agency, instrumentality, or public corporation of the Government of Puerto
Rico, or for the design, development, financing, maintenance, or operation of its facilities,
shall be considered as a construction project partially funded by said Government”.

16 Executive Order No. 2017-026, provides that, with respect to the scaled salary, beginning July 1, 2017, the minimum
salary for employees of government agencies, shall increase from seven dollars twenty-five cents ($7.25) to eight dollars
twenty-five cents ($8.25) an hour.

17 PR Executive Order No. 2018-033, https://www.trabajo.pr.gov/docs/Boletines/OE-2018-033.pdf, shall only apply to the
first CDBG-DR Grant Agreement, September 17, 2018, which can be accessed at: hitps://www.cdbg-
dr.pr.gov/en/download/cdbg-dr-grant-agreement-1-5b-2/2wpdmdi=3415&refresh=5e8c?106766de 1586270470.

The second CDBG-DR Grant Agreement, February 21, 2020, which can be accessed atf: https://www.cdbg-
dr.pr.gov/en/download/cdbg-dr-grant-agreement-1-7b-8-2b/2wpdmdI=866 1 &refresh=5e8c9209856f461586270360,
however, states “with respect to the construction labor costs resulting from the minimum wage established by
Commonwealth of Puerto Rico Executive Order 2018-033, the grantee shalt not take into account the minimum wage rate
established by Executive Order 2018-033 for construction contracts entered by the Commonwealth when determining
whether a wage cost is reasonable under the factors at 2 C.F.R. § 200.404.”
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5.7 PR Executive Order. 2020-075

On September 30, 2020, the Governor of Puerto Rico, approved Executive Order No.
2020-075 (EO 2020-075).18 This executive order suspends temporary and prospectively the
EO 2018-033, as a consequence of the negative effect in the construction industry of the
COVID-19 emergency. Any confracts or agreements signed or awarded through the
duration of EO 2018-033 will remain valid. During the suspension period of EO 2018-033,
the Puerto Rico Department of Labor and Human Resources (PRDOLHR), the Department
of Economic Development and Commerce, PRDOH, the Central Office Recovery,
Reconstruction and Resilience (COR3), the Infrastructure Financing Authority, the State
Insurance Fund Corporation and members of the private sector, in conjunction with any
other agency they deem pertinent as well as the private sector are tasked with carrying
out the corresponding studies and evaluations, and will issue a recommendation on a
possible amendment to or repeal of EO 2018-033 and the Interpretive Guides issued by
the PRDOLHR in its Circular Letter No. 2018-001. This policy will be further updated once
EO 2020-075 is amended or repealed.

5.8 Executive Order No. 2021-023

On March 18, 2021, the Governor of Puerto Rico signed Puerto Rico Executive Order No.
2021-023 (EO-2021-023) which provides for increasing the minimum wage of workers in
construction projects subsidized with federal reconstruction funds and to repeal
executive orders EO-2018-033 and EO 2020-075.

EO-2021-023 establishes that all construction projects financed in whole or in part with
federal funds granted for the reconstruction or recovery of Puerto Rico and that are
contracted by the Government of Puerto Rico, its agencies, instrumentalities and public
corporations, shall have as a condition for their award, that the contractor and
subcontractors of the project pay construction employees the minimum wage
established by Executive Order No. 13658 signed by President Barack Obama, and any
subsequent revision by the U.S. Department of Labor. Currently, the minimum wage
established for this type of contracted work is $10.95 per hour.

The provisions of EO-2021-023 must be part of the communications issued by the CDBG-
DR Program, its subrecipients, contractors and subcontractors when requesting proposals
or bids for the contracting of any matter subject to the provisions of said executive order.

This EO-2021-023 is of prospective application. Therefore, contracts signed, and
procurement proceedings commenced or issued before March 18, 2021, as well as any
amendments or extensions thereto, are not be subject to the provisions of EO-2021-023.

18 Executive Order 2020-075, and all other Executive Orders can be accessed at: hitps://www.estado.pr.gov/en/executive-

orders/,
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Contracts or agreements entered into, including subsequent amendments, pursuant to
the provisions of EO-2018-033 or EO-2020-075, shall continue in effect according to their
terms and conditions.

EO-2021-23 does not apply to municipalities or public municipal corporations nor to
projects or works contracted by private or non-governmental entities. EO-2021-023 will be
implemented consistent with local laws and regulations and will not apply to situations
where any law or regulation expressly prohibits it.

6 Davis-Bacon Compliance Roles and Responsibilities

All direct PRDOH contractors, Subrecipients and contractors of Subrecipients are
responsible for factoring in costs associated with Davis-Bacon and Related Acts
compliance and corresponding wage determinations. The PRDOH is responsible for
promoting and monitoring contractor compliance with Davis-Bacon standards.

6.1 PRDOH Oversight Responsibilities

As the grantee, PRDOH will execute oversight and monitoring of the applicable programs
for Davis-Bacon by exercising the following functions:

1. The CDBG-DR PRDOH has designated staff in charge of assuring labor standards
compliance that will be responsible for the review of certified payrolls on a weekly
basis for applicable programs and projects and will work in coordination with
PRDOH Points of Contact (POC's) to communicate feedback to recipients and/or
their contractors.

2. Confirm specific labor standards provisions applicable to any project (e.g. Davis-
Bacon wage and reporting requirements, CWHSSA).

3. Ensure that the current applicable Davis-Bacon wage decision and contract
standards are incorporated into the contract for construction (e.g. constfruction
specifications).

4. Conduct a pre-construction kickoff conference with prime contractors and
subcontractors.

5. Provide technical support to recipients, prime contractors and subcontractors
concerning prevailing wage and reporting requirements.

6. ldentify and process requests for additional classifications and wage rates, as
needed, for the construction of the project.

7. Ensure compliance with requirements by performing periodic “spot-check”
reviews of certified payroll submissions and related submissions, including
comparison of on-site interview data against certified payroll reports (CPRs) for
compliance with labor standards and requesting additional information when
needed or rejecting submitted payrolls as needed.
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8. Implementing a system for recipients and confractors to add in their payroll
information on a weekly basis.

9. Maintaining policies such as the current document, procedures, forms, and
records that demonstrate Subrecipients and contractors are informed and have
been provided technical assistance regarding labor standards.

10. Ensure that no contract is awarded to any contractor that is debarred or otherwise
ineligible to participate in Federal programs by implementing methods for
verification of confract signing, execution and updates from other PRDOH
programmatic areas.

11. Require Subrecipients using CDBG-DR funds to adopt these policies for recipients
to include labor standards and wage determination clauses in all construction
confracts subject to labor standard provisions.!? See Appendix A for the Clause.

12. Receive and transmit labor standard enforcement reports to the DOL and/or to
HUD.

13. Enforce the referral of potential criminal/complex investigations, debarment,
and/or CWHSSA liguidated damages to HUD by providing HUD with a summary of
the findings, schedule of back wages due, issued notices to the contractor, notice
of intent to assess liquidated damages, and implementing the final order of
liguidated damages.

14. Establish a complaints process and assure worker complaints are addressed
promptly.

15. Monitor subrecipient and contractor performance.

16. Enforce corrective actions for identified errors including, but not limited to:

a. Misclassification of Laborers and Mechanics.

b. If the actual pay is less than full prevailing wage, including fringe benefits

for all hours worked (including overtime).

c. Copy or Fax Statement of Compliance.

d. Inadequate recordkeeping, such as not counting all hours worked by an
individual or not recording hours worked in two or more classifications in
one day.

Incomplete Payroll InNformation.

Failure to submit weekly payrolls — including for weeks of no work.

One Statement of Compliance for Multiple Work Weeks.

Other Deduction Authorizations not completed.

Unauthorized Signature on Statement of Compliance.

Apprenticeships not properly documented.

Q™o

—_— —

19 Labor Standards - Davis-Bacon and Related Acts Clauses to include in construction contracts. HUD form 5370 excerpt
listed below in Appendix A.
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17. 1dentifying potential willful violations through spot-check reviews and/or employee
interviews. Follow-up on potential willful violations through employee
questionnaires and other techniques to identify cases for investigation.

18. Prepare reports on all enforcement activity.

19. Dispose of deposit/escrow accounts established for labor standards purposes.

20. Establish and maintain, for not less than 3 years after the completion of
construction or final disposition of any compliance issues, whichever occurs last,
full documentation of all labor standards administration and enforcement
activities.

6.2 Monitoring Interviews

PRDOH may arrange to conduct interviews2 (HUD-11 form) in order to validate payroll
information. They may be conducted by HUD and/or the PRDOH personnel with a worker
on-site, after a period of observation and compared to the corresponding certified
payroll submitted to verify the accuracy of the information. Any information shared by
the worker is held confidentially unless authorized to share by the worker.

PRDOH will use this in order to cross check the actual work being performed to the
classification assigned to the correct listed wage determination and review the payment
being released to the worker to ensure compliance. If any discrepancies are found, they
shall be investigated and resolved.

When monitoring and investigating compliance, the following logical framework for
determining and evaluating work and payment should be followed:

Classificat Listed
ion Wage

Assigned Determina
fion

6.3 Subrecipient Implementation Responsibilities

All Subrecipients participating in CDBG-DR projects which are applicable to Davis-Bacon
requirements will perform the following:

20  These interviews may use the  official HUD-11 Form  which  can be  accessed at:
https://www.hud.gov/sites/dfiles/ OCHCO/documents/11.pdf and
https://www.hud.gov/sites/dfiles/ OCHCO/documents/11SP.pdf (Spanish version).
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1. Subrecipients should designate staff whose responsibilities will be to review,
enforce and provide feedback to direct contractors to make sure that the correct
wage rate is used and submitted to PRDOH.

2. Subrecipients are responsible for submitting certified payrolls for any direct
confracts which fall under a covered contract. Recipients are also responsible to
ensure submission of certified payrolls.

3. Subrecipients are responsible for the direct oversight of their contractors and any
respective laborers and mechanics.

4. Subrecipients should be proactively reviewing and performing Quality
Assurance/Quality Confrol (QA/QC) to the reviews their teams perform to ensure
compliance with the labor standard provisions.

5. Subrecipients are responsible for providing feedback and to ensure correction of
underpayments.

6. Subrecipients should submit enforcement reports and provide training and
technical assistance as needed.

7. Subrecipients should adhere to PRDOH recordkeeping requirements, as
established in the Recordkeeping, Management and Accessibility Policy (RKMA
Policy) and ensure full documentation is always available for any internal or
external monitoring visit.

6.3.1 Administrative Order 21-27: To make it permissible for all Subrecipient entities of
CDBG-DR funds to use the provisions of 2 C.F.R. §§ 200.318 through 200.327 in their
procurement procedure.

Administrative Order 21-27 (AO 21-27), dated April 28, 2021, issued by PRDOH, is infended
to exclude all Subrecipients from compliance with the provisions of Regulation No. 9205,
better known as the Procurement Manual for the CDBG-DR Program, and makes it
permissible for all subrecipients to conduct their procurement procedures using the
provisions set forth in 2 C.F.R. §§ 200.318 200.327. It should be noted that Administrative
Order 21-27 states that procurement processes that were published prior to April 28, 2021
will still be required to comply with Regulation No. 9205. However, all subrecipients are
required to maintain comprehensive records of their procurement processes so that
PRDOH can effectively conduct monitoring processes when required.

6.3.2 Administrative Order 21-28: To clarify that the exemption to the Non-Federal Match
Program (NFM) from compliance with the Department of Housing's CDBG-DR
Procurement Manual covers all Subrecipients.

Administrative Order 21-28 dated May 12, 2021 (AO 21-28), issued by PRDOH, is infended
to clarify that the exemption related to the NFM Program mentioned in AO 21-19 dated
April 14, 2021, extends to all subrecipients, meaning that all subrecipients are required to
comply with FEMA procurement requirements for activities that will be used to satisfy
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FEMA local match. The effectiveness of AO 21-28 is immediate, and its effect is
retroactive.

The Sub-recipient Management Guide and all CDBG-DR Program Policies are available
in  English and Spanish on the PRDOH website at: https://www.cdbg-
dr.pr.gov/en/resources/policies/ or https://www.cdbg-dr.pr.gov/recursos/politicas/.

You can also find more information on Subrecipient Management in the Administration
and Management reference video available at:
https://www.youtube.com/watchev=i7|9DXr1cvw.

6.3.3 Contractor Implementation Responsibilities

In order to ensure CDBG-DR programs and services are in compliance, contractors must
implement the following activities:

1. Attend pre-construction kickoff conference with PRDOH to ensure training and
familiarity with Davis-Bacon requirements and assuring the correct wage rates will
be used upfront.

2. Confractors should be proactive in participating in trainings and requesting
technical assistance prior and during construction.

3. Enforce requirements throughout the duration of the construction project.

4. Maintain adequate documentation from their records and of their
subcontractors’ records to show compliance with Davis-Bacon and Related Acts
requirements. An initial list is provided below:

a. Maintain basic records that include key information for laborers and
mechanics, such as name, address, and social security numbers.

b. Certified payroll reports that contain the required information, such as
employee name, individually identifying 4-digit number, work
classifications, hourly rates of pay including rates of contributions or costs
anticipated for fringe benefits, daily and weekly number of hours worked
including any overtime hours, gross earnings, deductions made, and actual
net wages paid.

c. Evidence pertaining to any fringe benefit programs.

d. Maintain detailed information regarding apprentice/trainee programs, if
applicable. Such evidence may include the approval of apprenticeship or
trainee program, the registration of each apprentice or trainee, and the
applicable ratios and wage rates contained in the program.

5. Weekly reporting of payroll information with accompanied Statement of
Compliance bearing original wet signatures.


https://www.cdbg-dr.pr.gov/recursos/politicas/
https://www.youtube.com/watch?v=i7j9DXr1cvw
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6. Contractors are required to display the Davis-Bacon poster WD-13212! and
relevant wage scale prominently and easily accessible at the work site.

7. Conftractors should provide additional fraining to their staff as needed to ensure
effective execution of duties for reviewing payroll.

8. Contractors and theirrecipients are required to adhere to record retention (payroll
records and all supporting documentation) for five (5) years after the project
completion date.

PRDOH additionally encourages all contractors to review the resources available from
HUD's “Davis-Bacon Labor Standards — A Contractor’'s Guide to Prevailing Wage
Requirements for Federally-Assisted Construction Projects” that will help understand
Davis-Bacon laws and regulations.22

7 Davis-Bacon Wage Determination

Davis-Bacon wages are "based on the wages the Secretary of Labor determines to be
prevailing for the corresponding classes of laborers and mechanics employed on
projects of a character similar to the contract work™ in a local area. 40 US.C. § 3142.
These wage determinations are set by the U.S. DOL and are published online at
https://sam.gov/help/wage-determinations.

All covered contracts must include Davis-Bacon labor standards clauses and the
applicable wage determinations depending on the type of construction as outlined in
this section

7.1 Categories of Work

The DOL establishes Davis-Bacon wage decisions for four (4) broad categories of
construction work:

1. Residential

Residential construction is defined as those projects involving the construction, alteration
or repair of single-family houses or apartment buildings of no more than four (4) stories in
height. The definition includes all incidental items such as site work, parking areas, ufilities,
streets and sidewalks, unless there is an established area practice to the contrary.

21 Every employer performing work covered by the labor standards of The Davis-Bacon and related Acts shall post a nofice
(including any applicable wage determination) at the site of the work in a prominent and accessible place where it may
be easily seen by employees. The official DOL poster can be accessed at:
https://www.dol.gov/whd/programs/dbra/wh1321.htm

2 HUD's Davis-Bacon Labor Standards — A Contractor's Guide to Prevailing Wage Requirements for Federally-Assisted
Construction  Projects:  hitps://files.nhudexchange.info/resources/documents/Making-Davis-Bacon-Work-Contractors-
Guide-Prevailing-Wage-Requirements.pdf.



https://www.fsd.gov/gsafsd_sp?id=kb_category&kb_category=7a028b041b8f64108aa3a8eae54bcbe8&kb_id=f66d8e6cdb76d4100d73f81d0f9619c6
https://www.dol.gov/whd/programs/dbra/wh1321.htm
https://files.hudexchange.info/resources/documents/Making-Davis-Bacon-Work-Contractors-Guide-Prevailing-Wage-Requirements.pdf
https://files.hudexchange.info/resources/documents/Making-Davis-Bacon-Work-Contractors-Guide-Prevailing-Wage-Requirements.pdf
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See Davis-Bacon Act WD # PR20210003 Residential, 2 published on January 01, 2021.
2. Building

Building construction includes apartment buildings exceeding four (4) stories, and all
other sheltered enclosures with walk-in access for the purpose of housing persons,
machinery, equipment or supplies, including incidental items such as grading, paving
and ufilities. Examples include high-rise apartment buildings, nursing homes and
convalescent facilities, community centers, fire stations, commercial buildings, and
dormitories. U.S. Department of Housing and Urban Development. February 2012. Federal
Labor Standards Requirements in Housing and Urban Development Programs. HUD.24

See Davis-Bacon Act WD # PR20210001Building,?> published on January 01, 2021.
3. Highway

Highway construction includes the initial construction, alteration or repair of roads, streets,
highways, alleys, parking areas, sidewalks and other similar projects not incidental* to
residential, building or heavy construction.

For example, the repair of streets and parking areas in a residential area that is performed
independent of any other construction work is subject to highway wage rates. However,
streets, parking areas and sidewalks installed during the new construction of residential
apartments would be considered incidental to the residential construction work and
would be performed pursuant to the residential wage decision applicable to the project.

See Davis-Bacon Act WD # PR20210002 Highway, 2 published on January 01, 2021.
4. Heavy

Heavy construction projects are those that are not properly classified as “residential”,
“building”, or *highway"”. Some examples include antenna towers, canals, drainage and
irrigation projects, sanitary and storm sewers, water mains and supply lines (not incidental
to other construction), and storage tanks.

See Davis-Bacon Act WD # PR20210002 Heavy,? published on January 01, 2021.

2 Davis-Bacon Wage Determination # PR20210003: PR20210003: https://sam.gov/wage-determination/PR20210003/0.

24 Handbook 1344.1 Rev2 Chapter 3, 3-2, 2/2012, U.S. Department of Housing and Urban Development, (February 2012),
Federal Labor Standards Requirements in Housing and Urban Development Programs, Handbook 1344.1 Rev. 2,
https://www.hud.gov/sites/documents/13441C3SECH.PDF.

25 Davis-Bacon Wage Determination # PR20210001: https://sam.gov/wage-determination/PR20210001/0.

26 Davis-Bacon Wage Determination # PR20210002: https://sam.gov/wage-determination/PR20210002/0.

27 Davis-Bacon Wage Determination # PR20210002: https://sam.gov/wage-determination/PR20210002/0.



https://sam.gov/wage-determination/PR20210003/0
https://www.hud.gov/sites/documents/13441C3SECH.PDF
https://sam.gov/wage-determination/PR20210001/0
https://sam.gov/wage-determination/PR20210002/0
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The most recent available wage rate determinations and the corresponding links are
provided in footnotes. Confractors are responsible for verifying the latest wage rates
applicable for the project.28

7.2 General Wage Decisions and Project Wage Decisions
General Wage Decisions

Most Davis-Bacon wage decisions are “General Wage Decisions”, also referred to as
“area decisions”. General wage decisions?’ are usually published annually by the DOL
and may be modified or superseded throughout the year. The DOL updates wage
decisions and publishes them on Fridays. The official web site for publications of general
wage decisions, modifications and supersedeas3® wage decisions is: https://sam.gov/.

HUD Labor Relations staff and Labor Compliance Administrators (LCAs) may utilize
general wage decisions without advance notice or approval from DOL. Most Davis-
Bacon wage decisions are available as published general wage decisions.

Project wage decisions

If an appropriate wage decision (by location, character of work, and/or specific tfrade
required) is not published in the general wage decisions, a “project” wage decision shalll
be ordered from DOL by PRDOH. Project wage decisions are applicable only to the
construction work specified on the request to DOL and listed on the front page of the
wage decision. Project wage decisions are valid for 180 days from the date of original
issuance by DOL. The issuance and expiration dates will be indicated on the front page
of the wage decision. Like general wage decisions, project wage decisions may be
modified.

Note: A project wage decision may be applicable even though a general wage
determination is published which covers the geographic location and character of work
involved.3!,

2 Handbook 1344.1 Rev2 Chapter 3, 3-2, 2/2012, U.S. Department of Housing and Urban Development, (February 2012),
Federal Labor Standards Requirements in Housing and Urban Development Programs, Handbook 1344.1 Rev. 2,
https://www.hud.gov/sites/documents/13441C3SECH.PDF.

29 General Wage Decisions also referred to as “area decisions”.

30 Supersedeas - Latin for "you shall desist””; an order by an appeals court commanding a lower court not to enforce or
proceed with a judgment or sentence pending the decision on the appeal or until further order of the appeals court.

31 As an example: A project involves only roof replacement on a four (4) story apartment building and the only classification
needed for the work is a Roofer. A general wage decision is published for residential construction in the county where the
project is located; however, the general wage decision does not include a Roofer classification and wage rate. In this
case, the general wage decision is not relevant to the roof replacement and a project wage decision must be ordered
from DOL. See, also, HUD Handbook 1344.1 Rev2 Chapter 3 3-4 (B) 2/2012, U.S. Department of Housing and Urban



https://sam.gov/
https://www.hud.gov/sites/documents/13441C3SECH.PDF
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Project wage decision must be ordered on a case-by-case basis from DOL. To request a
Project wage decision, PRDOH will submit a completed DBRA Standard Form (SF)-30832,
Request for Determination and Response to Request, to the DOL National Office, and will
adhere to the approximately thirty (30) days for receipt of the project wage decision from
the DOL.

7.3 Wage Decision Lock in Date

General and project wage decisions, whichever are applicable, become effective or
“lock-in" for a particular contract or project at a specific point, in most cases, not later
than the date construction starts.

Once a wage decision is “locked-in" for a specific contract or project, subsequent
modifications or supersedeas wage decisions are not effective for that contract/project.
However, prior to the “lock-in" date, modifications and supersedeas wage decisions shalll
be considered for effectiveness. Project wage decisions shall be monitored to ensure that
the “lock-in" date occurs before the project wage decision expires. The “lock-in" date is
also referred to as the “effective date”.33

General and project wage decisions shall be effective (locked-in) on the date the
confract is awarded, or the date construction starts, whichever may occur first, except
as follows:

e Conftracts entered into pursuant to competitive bidding — General wage decisions
shall be locked-in on the date bids are opened provided that the contract is
awarded within ninety (90) days after bid opening. If the contract is awarded
more than ninety (90) days after bid opening, a general wage decision must be
updated as of the date of award unless an extension is obtained. A project wage
decision shall be locked-in at contfract award. Modifications to a general or
project wage decision published at www.sam.gov or received by HUD prior to the
lock-in date shall be effective with respect to the contract/project.

e Exception for competitive bid procedures ONLY — A modification to a general or
project wage decision published/received less than ten (10) days before bid

Development, (February 2012), Federal Labor Standards Requirements in Housing and Urban Development Programs,
Handbook 1344.1 Rev. 2, hitps://www.hud.gov/sites/documents/13441 C3SECH.PDF.

32 DOL available DBRA Forms and Posters can be accessed at: https://www.dol.gov/whd/programs/dbra/forms.htm; DOL
"Request For Wage Determination And Response To Request’, DBRA SF-308 can be accessed at:
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/sf308x.pdf. Included as Appendix C.

33 Handbook 1344.1 Rev2 Chapter 3, 3-10, 2/2012, U.S. Department of Housing and Urban Development, (February 2012),
Federal Labor Standards Requirements in Housing and Urban Development Programs, Handbook 1344.1 Rev. 2,
https://www.hud.gov/sites/documents/13441C3SECH.PDF.



http://www.sam.gov/
https://www.hud.gov/sites/documents/13441C3SECH.PDF
https://www.dol.gov/whd/programs/dbra/forms.htm
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/sf308x.pdf
https://www.hud.gov/sites/documents/13441C3SECH.PDF
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opening may be disregarded if it is found that there is not a reasonable amount
of time to notify prospective bidders of the modification before bid opening. A
record of such finding must be made to the contract/project file.34

7.4 Determining the minimum wage rate calculation

The minimum rate consists of the basic hourly rate for wages plus any fringe benefits paid.
This does not include any mandated payments made for federal and state taxes, social
security etc. The Basic Hourly Rate (BHR) is set by the actual classification of work — roofer,
laborer, electrician, plumber etc. Workers can work under multiple classifications in one
day in which the contractor must split the day info two (2) separate work classifications
and pay according to the individual wage determinations for each classification.

Fringe Benefits are the payments made to a tfrustee or third (3<) party fund, plan or
program as a bona fide benefit to the employee. These can include benefits such as life
insurance, health insurance, pension, vacation, holiday, sick leave, or other.

Davis-Bacon allows the fringe benefit to be a component of the prevailing wage
determination, as long as the wages plus the fringe benefit are equal to or greater than
the Davis-Bacon Wage Determination Rate. Ensuring this will allow a contractor to be
compliant with Executive Order 2018-033.

Contractors have the option to pay the BHR and the Fringe Benefit rate in cash or they
can pay the BHR directly to the employee and contribute payments to a Fringe Benefit
plan.

Workers must submit an “Authorization for Deductions” form indicating they are aware of
that the deductions are being made for payroll deductions permissible without
application to or approval of the Secretary of Labor.

7.5 Submission of Cerlified Payrolls

It is mandatory for covered contractors and subcontractors performing work on Federally
financed or assisted construction contracts to respond to the information collection
contained in 29 C.F.R. §§ 3.3 and 5.5(a). The Copeland Act requires contractors and
subcontractors performing work on federally financed or assisted construction contracts
to furnish weekly a statement with respect to the wages paid each employee during the
preceding week. 40 U.S.C. § 3145(a). DOL Regulations at 29 C.F.R. § 5.5(a)(3)(ii) require
contractors to submit weekly a copy of all payrolls to the Federal agency contracting for
or financing the construction project, accompanied by a signed "Statement of

34 Handbook 1344.1 Rev2 Chapter 3, 3-10(A), 2/2012, U.S. Department of Housing and Urban Development, (February
2012), Federal Labor Standards Requirements in Housing and Urban Development Programs, Handbook 1344.1 Rev. 2,
https://www.hud.gov/sites/documents/13441 C3SECH.PDF
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Compliance" indicating that the payrolls are correct and complete, and that each
laborer or mechanic has been paid not less than the proper Davis-Bacon prevailing
wage rate for the work performed. DOL and federal contracting agencies receiving this
information review the information to determine that employees have received legally
required wages and fringe benefits.

PRDOH will establish a system for the collection of certified payroll information as
described. The following list of information will be requested in a certified payroll
submission for each employee working on a CDBG-DR project:

Conftractor or Subcontractor Information.

o Name of company & address.

o Payroll Number.

o Week Ending date.

o Project and Location.

o Project or Contract Number.

Name and Individual Identifying Number of each worker on each weekly payroll
submitted.

Number of Withholding Exemptions if needed.

Work Classification(s) description of work actually performed by each laborer or
mechanic (consult classification and minimum wage schedule set forth in
conftract specifications if needed).

o If additional classifications are deemed necessary, PRDOH Davis-Bacon
Wage Unit shall provide guidance.

o An individual may be shown as having worked in more than one
classification with an accurate breakdown of hours worked in separate
entries for each classification in the weekly certified payroll submission.

Hours worked should list the day and date and straight time and overtime hours
worked as applicable.

o On all contracts subject to the Contract Work Hours Standard Act, enter
hours worked in excess of 40 hours a week as "overtime".3°

o Reflect the total amount of hours worked.

The Rate of Pay (Including Fringe Benefits paid in cash): The straight time for each
worker, listing the actual hourly rate paid for straight time worked, plus cash paid
in lieu of fringe benefits paid. When recording the straight time hourly rate, any
cash paid in lieu of fringe benefits may be shown separately from the basic hourly
rate.

35 Act No. 4-2017, known as the “Labor Transformation and Flexibility Act”, defines overtime as hours worked in excess of 8
per calendar day as well as the hours worked in excess of forty (40) during the workweek, hours worked during the period
in which a business shall be closed to the public by law, the hours worked during the rest day, or as defined in a collective
bargaining agreement.
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When overtime is worked, the overtime hourly rate paid plus any cash in lieu of
fringe benefits paid should be shown for each worker. Payment of not less than
time and one-half the basic or regular rate paid is required for overtime under
CWHSSA if the prime contract exceeds $100,000.

In addition to paying no less than the predetermined rate for the classification
which an individual works, the contractor must pay amounts predetermined as
fringe benefits in the wage decision made part of the contract to approved fringe
benefit plans, funds or programs or shall pay as cash in lieu of fringe benefits.
Gross Amount Earned for “This Project” should be listed which was earned on this
project. If part of a worker's weekly wage was earned on projects other than the
project described on the payroll being submitted, it should be reflected in a
separate area named “All Projects”.

All Deductions should be shown for gross amounts earned for “All Projects”. All
deductions must be in accordance with the provisions of the Copeland Act
Regulations, 29 C.F.R. Part 3. If an individual worked on other jobs in addition to the
project, it should be shown in actual deductions from their weekly gross wage,
and it should be indicated that deductions were based on their gross wages.

Net Wages Paid for the week should be listed.

All totals should be calculated correctly.

The compliance statement bearing an original signature needs to be completed
asitis subject to the penalties provided by 18 U.S.C. § 1001, namely, a fine, possible
imprisonment of not more than five (5) years, or both. Accordingly, the party
signing this statement should have knowledge of the facts represented as true.
Conftractors should list all required fringe benefits. If paying all fringe benefits to
approved plans, funds, or programs in amounts not less than were determined in
the applicable wage decision of the Secretary of Labor, the basic cash hourly rate
and overtime rate paid to each worker on the face of the payroll and check affirm
as well as on the payroll form to indicate the payment should be shown.
Conftractors who pay no fringe benefits — If not paying all fringe benefits to
approved plans, funds, or programs in amounts of at least those that were
determined in the applicable wage decision of the Secretary of Labor, should pay
any remaining fringe benefit amount to each laborer and mechanic and insert in
the "straight time" of the "Rate of Pay" column of the payroll an amount not less
than the predetermined rate for each classification plus the amount of fringe
benefits determined for each classification in the applicable wage decision. In as
much as it is not necessary to pay time and a half on cash paid in lieu of fringe
benefits, the overtime rate shall be not less than the sum of the basic
predetermined rate, plus the half fime premium on basic or regular rate, plus the
required cash in lieu of fringe benefits at the straight time rate.

Any Exceptions your project should be listed.
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e Any contractor who is making payment to approved plans, funds, or programs in
amounts less than the wage determination requires is obliged to pay the
deficiency directly to the covered worker as cash in lieu of fringe benefits.

e All computation of overtime rates should also be reflected including for those
contractors who do not pay a fringe.

8 Apprenticeships

Apprentices and frainees can be paid less than the wage rate posted in the
corresponding Wage Determination as long they are registered in an approved
apprenticeship or training program. Apprentices are generally paid a percentage of the
WD, based on time spent in the program. Approved programs are those which have
been registered with the DOL, Employment and Training Administration, Office of
Apprenticeship Training, Employer and Labor Services, or with a State Apprenticeship
Agency in Puerto Rico, as designated by PRDOLHR.

The allowable ratio of apprentices to journeymen on the job site in any craft classification
shall not be greater than the ratio permitted to the contractor as to the entire work force
under the registered program. 48 C.F.R. § 52.222-9(a)(2).

Any worker listed on a payroll at an apprentice wage rate, who is not registered or
otherwise employed as stated above, shall be paid not less than the applicable wage
rate on the wage determination for the classification of work actually performed. In
addition, any apprentice performing work on the job site in excess of the ratio permitted
under the registered program shall be paid not less than the applicable wage rate on
the wage determination for the work actually performed. 48 C.F.R. § 52.222-9(a)(3).

Where a contractor is performing construction on a project in a locality other than that
in which its program is registered, the ratios and wage rates (expressed in percentages
of the journeyman's hourly rate) specified in the contfractor's or subcontractor's registered
program shall be observed. Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's level of progress, expressed as a
percentage of the journeymen hourly rate specified in the applicable wage
determination. 48 C.F.R. § 52.222-9(a)(4).

Apprentices shall be paid fringe benefits in accordance with the provisions of the
apprenticeship program. If the apprenticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits listed on the wage
determination for the applicable classification. If the Administrator determines that a
different practice prevails for the applicable apprentice classification, fringes shall be
paid in accordance with that determination. 48 C.F.R. § 52.222-9(a)(5).
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In the event the Office of Apprenticeship Training, Employer and Labor Services, or a
State Apprenticeship Agency recognized by the Office, withdraws approval of an
apprenticeship program, the contractor will no longer be permitted to utilize apprentices
at less than the applicable predetermined rate for the work performed unftil an
acceptable program is approved. 48 C.F.R. § 52.222-9(a)(6).

9 Exceptions to Coverage

If any portion of a contract has Davis-Bacon applicability, all the work performed under
the confract is subject to Davis-Bacon.

Davis-Bacon shall not apply to construction of a less than designated number of eight (8)
housing units, as established in certain authorizing statutes. Some examples are included
sections of the HCD, the Housing Act of 1937, and the Cranston-Gonzalez National
Affordable Housing Act of 1990, 42 U.S.C. § 12701 et seq.

There are no exceptions to Davis-Bacon requirements for volunteer labor unless an
exception is specifically provided for in the act under which the funds are derived from.

9.1 Sick Leave/Vacation Time

Davis-Bacon does not require the contractors or subcontractors to give their employees
time off for holidays, vacations, or sick leave (either with or without pay) unless otherwise
indicated on the Wage determination set forth by the DOL. Any time off conceded to
the employee (holiday, vacation or sick leave), even when paid, is not to be calculated
as part of the total hours worked for the overtime purposes, as it is not considered time
worked.

Unless set forth on the WD from the DOL, the DBA and CWHSSA do not require employers
to give their employees time off for holidays, vacations, or sick leave - either with or
without pay. If the confractor allows an employee time off for a holiday, a vacation, or
because they are sick, the time off, even though the employee is paid for the time, is not
hours worked and need not be included in the total hours worked for overtime purposes.
The gross wages are set forth on the certified payroll, as are deductions, but only the
actual number of DBA hours worked are entered on the Certified Payroll Form. Often
specific states may require pay for holidays, vacations, or sick leave and a confractor
must comply with state requirements in addition to DBA requirements.

10 Davis-Bacon Workers’ Rights

PRDOH requires all confractors and recipients to inform all workers of their right to know
when their job is covered by Davis-Bacon rules. DOL requires every employer performing
work covered by DBRA to post a notice (including any applicable wage determination)
at the site of the work in a prominent and accessible place where it may be easily seen
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by employees (Davis-Bacon Employee Rights3¢ and the Project Wage Sheet?7). Signs must
be posted by contractors where workers can see them so they can determine if they are
being paid prevailing wage. These must be posted in English and Spanish38 along with
the name, address, and telephone number of the LCA or another responsible contractor
officer. These are included as Appendix C.

10.1 Davis-Bacon Non-Compliance

In cases where PRDOH finds instances of repeated non-compliance, the following list of
repercussions for this non-compliance, contemplated in the Davis-Bacon Act3?, may be
implemented or flagged for follow-up with local and/or federal entities:

e Payment to contractor will not be made until errors are corrected.

e Confract can be terminated for non-compliance.

e Debarment from all Government contracts for a period up to three (3) years.

¢ Debarment includes the confractor or subcontractor and any firm, corporation,
partnership or association in which the contractor or subcontractor has a
substantial interest.

e HUD sanctions denying participation in HUD programs or debarment from future
HUD programes.

e May be subject to civil or criminal prosecution, False Claims Act of 1863 (FCA), as
amended, 31 US.C. § 3729 et seq.

10.2 Davis-Bacon Complaints

The Reorganization Plan Number 14 of 1950 relates to the prescribing by the Secretary of
Labor of "appropriate standards, regulations, and procedures" with respect to the
enforcement of labor standards under Federal and federally assisted contracts. The
purpose of the reorganization plan was to coordinate the administration of labor
standards under various statutes relating to federal construction or federally financed
assistance, reiterated that the actual performance of enforcement activities, which
included the investigation of complaints violations, remained the duty of the respective
agencies awarding the contracts or providing the federal assistance.4 Handbook 1344.1
Rev 2, includes as part of the Local Contracting Agency (LCA) the receipt of complaints

3¢ DOL provides the Davis-Bacon poster: https://www.dol.gov/whd/programs/dbra/wh1321.htm. Included as Appendix C.
37 The Project Work Sheet: https://www.hud.gov/sites/dfiles/OCHCO/documents/4720.doc. Included as Appendix C.

38 For resources in Spanish on Davis-Bacon, access: https://www.hudexchange.info/resource/2662/wh-1321-davis-bacon-
poster-en-espanol/; and https://www.dol.gov/whd/regs/compliance/posters/davispan.pdf. Included as Appendix C.

39 40 U.S.C. § 3143, 3144.

4 U.S. Department of Housing and Urban Development, (February 2012), Federal Labor Standards Requirements in Housing
and Urban Development Programs, Handbook 1344.1 Rev. 2, https://www.hud.gov/sites/documents/13441C1SECH.PDF.
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and/or allegations of violations and the full correction of labor standards deficiencies or
violations.4!

Employees of any contractor or subrecipient can reach out to the PRDOH for resolution
related to issues of wages with their contractor or subrecipient and/or submit a DBRA
Complaint via:

Email:

davisbacon@vivienda.pr.gov

Postal Address: Puerto Rico CDBG-DR Program

Attn: Federal Compliance and Labor Standards Division
P.O. Box 21365
San Juan, PR 00928-1365

Customer Service | (787) 274-2527 (TT1Y: 787-522-5950)
Cadall Center
Phone Number

1-833-234-CDBG / 1-833-234-2324 Toll Free (English and Spanish)
Attention hours: Monday - Friday from 8:00 a.m. to 5:00 p.m.

PRDOH Davis-Bacon complaints shall be in writing and must contain the following
information:

Complainant’s full name;

Address and phone number;

Nature of complaint (CDBG-DR Program/Other, please specify);

Summary of complaint and desired remedy;

Name of the company where the Complainant works/worked;

Location of the company (this may be different from the Complainant’s place
of work);

Phone number of the company;

Manager’s or owner’'s name (the person to ask to speak to);

Type of work the Complainant did;

How and when the Complainant was paid (for example, by check every
Friday); and

Any additional information that the Complainant can provide, such as copies
of pay stubs, personal records of hours worked, or details about the employer's
pay practices, may also be helpful.

Alternatively, complaints made by contractor or subcontractor employees can be
directly referred to the DOL's Wage and Hour Division (WHD), who is responsible for

41d.
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administering and enforcing worker protection laws. Complaints submitted to WHD may
drafted in English or in Spanish.#2 PRDOH and WHD are committed to ensuring that
workers in Puerto Rico are paid properly and for all the hours they work, regardless of
immigration status.

WHD Davis-Bacon complaints must contain, at minimum, the following information:

e Complainant’s full name;

e Address and phone number;

¢ Name of the company where the Complainant works/worked;

e Location of the company (this may be different from where the Complainant’s
place of work);

e Phone number of the company;

¢ Manager's or owner's name (the person to ask to speak to);

e Type of work the Complainant did;

¢ How and when the Complainant was paid (for example, by check every
Friday); and

¢ Any additional information that the Complainant can provide, such as copies
of pay stubs, personal records of hours worked, or details about the employer's
pay practices, may also be helpful.

For more information on how to file a complaint directly to the WHD, access:
https://www.dol.gov/agencies/whd/contact/complaints. The complaints process and
frequently asked questions are also available in Spanish at:
hitps://www.dol.gov/sites/dolgov/files/WHD/legacy/files/ WHD1498HowToFile AComplai
nt Spanish.pdf; and https://www.dol.gov/agencies/whd/espanol/preguntas.

Additionally, questions or concerns, can be directed to 1-866-487-9243 or visit
www.dol.gov/whd, where you will be directed to the nearest WHD office for assistance.

All WHD services are free and confidential, whether the Complainant is documented or
not. Employers cannot terminate employees or in any other manner discriminate against
them for filing a complaint with WHD.

Workers may also submit a complaint or inquiry to the DOL Puerto Rico Caribbean District
Office at the contact information below:

U.S. Department of Labor Wage and Hour Division

42 For information on how to file a complaint, access: https://www.dol.gov/agencies/whd/contact/complaints.
For the Spanish resource information, access:
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/WHD1498HowToFileAComplaint Spanish.pdf;

and https://www.dol.gov/agencies/whd/espanol/preguntas. Included as Appendix C.
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T-Mobile Center

B-7 Tabonuco St
Suite 1104
Guaynabo, PR 00948

Phone: 787-775-1947; 1-866-4-USWAGE; (1-866-487-9243)

District Director: José R. Vazquez

10.3 Davis-Bacon Appeal Process

In the event a wage determination or ruling made by PRDOH regarding the application
of a wage determination for a specific project shall arise, the employer may appeal the
decision directly with PRDOH. An appeal must be submitted in writing to the CDBG-DR
Legal Division no later than thirty (30) calendar days following the denial of a requested
accommodation or modification. Individuals who wish to submit an appeal after
receiving a final determination of the accommodation request, may do so through any
of the following means:

e E-mail: LegalCDBG@vivienda.pr.gov

e Postal mail: Puerto Rico CDBG-DR Program
Attn: CDBG-DR Legal Division
P.O.Box 21365
San Juan, PR 00928-1365

A determination will be provided to the requestor in writing within thirty (30) business days
of receiving the appeal a final determination of the accommodation request.

An individual’s receipt or denial of an accommodation does not prevent the individual
from making another request at a later time if circumstances change and they believe
that an accommodation is needed due to limitations from a disability (e.g., the disability
worsens, or they require an additional or different reasonable accommodation).

The employer should present its request in writing accompanied by supporting data of
other information to PRDOH for referral to the WHD. PRDOH will reach out to the WHD#3
for further guidance and a response.

Until further guidance or response is provided, the employer will continue to use the
existing wage rate but will be required to make all modifications once a final ruling is
provided by WHD and complete adjustments thereafter.

11 Project Closeout

43 For contact information for the WHD, access: hitps://www.dol.gov/agencies/whd/contact.
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Once a project is completed and the contractor has flagged that it has submitted its last
certified payroll, the PRDOH Davis-Bacon Unit will complete a closeout checklist to ensure
all project documentation needed is on file and provide notification of compliance or
request for additional information within thirty (30) days from receipt of notice in order to
be able to close out the file. Non-compliance on final documentation will be referred to
the PRDOH monitoring team for follow-up.

12 Appendix

12.1 Appendix A Federal Labor Standards Provisions

The Following document is Form HUD-4010 (6/2009) from HUD's Handbook No: 1344.1 REV-
2, https://www.hud.gov/sites/documents/4010.PDF

Applicability

The Project or Program to which the construction work covered by this confract pertains
is being assisted by the United States of America and the following Federal Labor
Standards Provisions are included in this Contract pursuant to the provisions applicable
to such Federal assistance.

A. 1. (i) Minimum Wages. All laborers and mechanics employed or working upon the site
of the work, will be paid unconditionally and not less often than once a week, and
without subsequent deduction or rebate on any account (except such payroll
deductions as are permitted by regulations issued by the Secretary of Labor under the
Copeland Act (29 C.F.R. Part 3), the full amount of wages and bona fide fringe benefits
(or cash equivalents thereof) due at time of payment computed at rates not less than
those contained in the wage determination of the Secretary of Labor which is attached
hereto and made a part hereof, regardless of any contractual relationship which may
be alleged to exist between the contractor and such laborers and mechanics.
Contributions made or costs reasonably anticipated for bona fide fringe benefits under
Section|(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered
wages paid to such laborers or mechanics, subject to the provisions of 29 C.F.R. §
5.5(a)(1)(iv); also, regular contributions made or costs incurred for more than a weekly
period (but not less often than quarterly) under plans, funds, or programs, which cover
the particular weekly period, are deemed to be constructively made or incurred during
such weekly period. Such laborers and mechanics shall be paid the appropriate wage
rate and fringe benefits on the wage determination for the classification of work actually
performed, without regard to skill, except as provided in 29 C.F.R. 5.5(a)(4). Laborers or
mechanics performing work in more than one classification may be compensated at the
rate specified for each classification for the time actually worked therein: Provided, that
the employer’s payroll records accurately set forth the time spent in each classification
in which work is performed. The wage determination (including any additional
classification and wage rates conformed under 29 C.F.R. § 5.5(a)(1)(ii) and the Davis-
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Bacon poster (WH1321) shall be posted at all times by the contractor and its
subcontractors at the site of the work in a prominent and accessible, place where it can
be easily seen by the workers.

(ii) (a) Any class of laborers or mechanics which is not listed in the wage determination
and which is to be employed under the contfract shall be classified in conformance with
the wage determination. HUD shall approve an additional classification and wage rate
and fringe benefits therefor only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(b) If the contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and HUD or its designee agree on the classification
and wage rate (including the amount designated for fringe benefits where appropriate),
a report of the action taken shall be sent by HUD or its designee to the Administrator of
the Wage and Hour Division, Employment Standards Administration, U.S. Department of
Labor, Washington, D.C. 20210. The Administrator, or an authorized representative, will
approve, modify, or disapprove every additional classification action within 30 days of
receipt and so advise HUD or its designee or will notify HUD or its designee within the 30-
day period that additional time is necessary. (Approved by the Office of Management
and Budget under OMB control number 1215- 0140.)

(c) In the event the contractor, the laborers or mechanics to be employed in the
classification or their representatives, and HUD or its designee do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), HUD or its designee shall refer the questions, including the
views of all interested parties and the recommendation of HUD or its designee, to the
Administrator for determination. The Administrator, or an authorized representative, will
issue a determination within 30 days of receipt and so advice HUD or its designee or will
notify HUD or its designee within the 30-day period that additional tfime is necessary.
(Approved by the Office of Management and Budget under OMB Control Number 1215-
0140.)

(d) The wage rate (including fringe benefits where appropriate) determined pursuant to
subparagraphs (1) (i) (b) or (c) of this paragraph, shall be paid to all workers performing
work in the classification under this contract from the first day on which work is performed
in the classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers
or mechanics includes a fringe benefit which is not expressed as an hourly rate, the
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contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a frustee or other third person, the
contractor may consider as part of the wages of any laborer or mechanic the amount
of any costs reasonably anticipated in providing bona fide fringe benefits under a plan
or program, Provided, That the Secretary of Labor has found, upon the written request of
the contractor, that the applicable standards of the Davis-Bacon Act have been met.
The Secretary of Labor may require the confractor fo set aside in a separate account
asset for the meeting of obligations under the plan or program. (Approved by the Office
of Management and Budget under OMB Control Number 1215-0140.)

2. Withholding. HUD or its designee shall upon its own action or upon written request of
an authorized representative of the Department of Labor withhold or cause to be
withheld from the contractor under this contract or any other Federal contract with the
same prime contractor, or any other Federally-assisted contract subject to Davis-Bacon
prevailing wage requirements, which is held by the same prime contfractor so much of
the accrued payments or advances as may be considered necessary to pay laborers
and mechanics, including apprentices, frainees and helpers, employed by the
confractor or any subcontractor the full amount of wages required by the contract In the
event of failure to pay any laborer or mechanic, including any apprentice, trainee or
helper, employed or working on the site of the work, all or part of the wages required by
the contract, HUD or its designee may, after written notice to the contractor, sponsor,
applicant, or owner, take such action as may be necessary to cause the suspension of
any further payment, advance, or guarantee of funds until such violations have ceased.
HUD or its designee may, after written notice to the contractor, disburse such amounts
withheld for and on account of the confractor or subcontractor to the respective
employees to whom they are due. The Comptroller General shall make such
disbursements in the case of direct Davis-Bacon Act contracts.

3. (i) Payrolls and basic records. Payrolls and basic records relating thereto shall be
maintained by the contractor during the course of the work preserved for a period of
three years thereafter for all laborers and mechanics working at the site of the work. Such
records shall contain the name, address, and social security number of each such worker,
his or her correct classification, hourly rates of wages paid (including rates of contributions
or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types
describedin Section| (b)(2)(B) of the Davis-bacon Act), daily and weekly number of hours
worked, deductions made and actual wages paid. Whenever the Secretary of Labor has
found under 29 C.F.R. 5.5 (a)(1)(iv) that the wages of any laborer or mechanic include
the amount of any costs reasonably anticipated in providing benefits under a plan or
program described in Section I(b)(2)(B) of the Davis-Bacon Act, the contfractor shall
maintain records which show that the commitment to provide such benefits is
enforceable, that the plan or program is financially responsible, and that the plan or
program has been communicated in writing to the laborers or mechanics affected, and
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records which show the costs anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or trainees under approved programs shalll
maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and
the ratios and wage rates prescribed in the applicable programs. (Approved by the
Office of Management and Budget under OMB Control Numbers 1215-0140 and 1215-
0017.)

(ii) (a) The contractor shall submit weekly for each week in which any contfract work is
performed a copy of all payrolls to HUD or its designee if the agency is a party to the
confract, but if the agency is not such a party, the contractor will submit the payrolls to
the applicant sponsor, or owner, as the case may be, for fransmission to HUD or ifs
designee. The payrolls submitted shall set out accurately and completely all of the
information required to be maintained under 29 C.F.R. § 5.5(a)(3)(i) except that full social
security numbers and home addresses shall not be included on weekly transmittals.
Instead, the payrolls shall only need to include an individually identifying number for each
employee (e.g., the last four digits of the employee’s social security number). The
required weekly payroll information may be submitted in any form desired. Optional Form
WH-347 is available for this purpose from the Wage and Hour Division website at
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347.pdf or its successor site.
The prime contractor is responsible for the submission of copies of payrolls by all
subcontractors. Contractors and subcontractors shall maintain the full social security
number and current address of each covered worker, and shall provide them upon
request to HUD or its designee if the agency is a party to the contract, but if the agency
is not such a party, the contractor will submit the payrolls to the applicant sponsor, or
owner, as the case may be, for transmission to HUD or its designee, the contractor, or the
Wage and Hour Division of the Department of Labor for purposes of an investigation or
audit of compliance with prevailing wage requirements. It is not a violation of this
subparagraph for a prime contractor to require a subcontractor to provide addresses
and social security numbers to the prime contractor for its own records, without weekly
submission to HUD or its designee. (Approved by the Office of Management and Budget
under OMB Confrol Number 1215-0149.)

(b) Each payroll submitted shall be accompanied by a “Statement of Compliance,”
signed by the confractor or subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contfract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided
under 29 C.F.R. § 5.5 (a)(3)(ii), the appropriate information is being maintained under 29
C.F.R. § 5.5(a)(3)(i), and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly wages
earned, without rebate, either directly or indirectly, and that no deductions have been
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made either directly or indirectly from the full wages earned, other than permissible
deductions as set forth in 29 C.F.R. Part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage
rates and fringe benefits or cash equivalents for the classification of work performed, as
specified in the applicable wage determination incorporated into the contract.

(¢) The weekly submission of a properly executed certification set forth on the reverse
side of Opfional Form WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by subparagraph A.3.{ii) (b).

(d) The falsification of any of the above certifications may subject the contractor or
subconftractor to civil or criminal prosecution under Section 1001 of Title 18 and Section
231 of Title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under subparagraph
A.3.(i) available for inspection, copying, or transcription by authorized representatives of
HUD or its designee or the Department of Labor, and shall permit such representatives to
interview employees during working hours on the job. If the contractor or subcontractor
fails to submit the required records or to make them available, HUD or its designee may,
after written notice to the contractor, sponsor, applicant or owner, take such action as
may be necessary to cause the suspension of any further payment, advance, or
guarantee of funds. Furthermore, failure to submit the required records upon request or
to make such records available may be grounds for debarment action pursuant to 29
C.F.R.§ 5.12.

4. Apprentices and Trainees.

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate
for the work they performed when they are employed pursuant to and individually
registered in a bona fide apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Office of Apprenticeship Training,
Employer and Labor Services, or with a State Apprenticeship Agency recognized by the
Office, or if a person is employed in his or her first ninety (90) days of probationary
employment as an apprentice in such an apprenticeship program, who is not individually
registered in the program, but who has been certified by the Office of Apprenticeship
Training, Employer and Labor Services or a State Apprenticeship Agency (where
appropriate) to be eligible for probationary employment as an apprentice. The
allowable ratio of apprentices to journeymen on the job site in any craft classification
shall not be greater than the ratio permitted to the contractor as to the entire work force
under the registered program. Any worker listed on a payroll at an apprentice wage rate,
who is not registered or otherwise employed as stated above, shall be paid not less than
the applicable wage rate on the wage determination for the classification of work
actually performed. In addition, any apprentice performing work on the job site in excess
of the ratio permitted under the registered program shall be paid not less than the
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applicable wage rate on the wage determination for the work actually performed.
Where a contractor is performing construction on a project in a locality other than that
in which its program is registered, the ratios and wage rates (expressed in percentages
of the journeyman’'s hourly rate) specified in the contractor’'s or subcontractor’s
registered program shall be observed. Every apprentice must be paid at not less than the
rate specified in the registered program for the apprentice’s level of progress, expressed
as a percentage of the journeymen hourly rate specified in the applicable wage
determination. Apprentices shall be paid fringe benefits in accordance with the
provisions of the apprenticeship program. If the apprenticeship program does not specify
fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the
wage determination for the applicable classification. If the Administrator determines that
a different practice prevails for the applicable apprentice classification, fringes shall be
paid in accordance with that determination. In the event the Office of Apprenticeship
Training, Employer and Labor Services, or a State Apprenticeship Agency recognized by
the Office, withdraws approval of an apprenticeship program, the contractor will no
longer be permitted to utilize apprentices at less than the applicable predetermined rate
for the work performed until an acceptable program is approved.

(ii) Trainees. Except as provided in 29 C.F.R. § 5.16, frainees will not be permitted to work
at less than the predetermined rate for the work performed unless they are employed
pursuant, to and individually registered in a program which has received prior approval,
evidenced by formal certification by the U.S. Department of Labor, Employment and
Training Administration. The ratio of tfrainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the Employment and Training
Administration. Every trainee must be paid at not less than the rate specified in the
approved program for the trainee’s level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Trainees shall
be paid fringe benefits in accordance with the provisions of the trainee program. If the
trainee program does not mention fringe benefits, trainees shall be paid the full amount
of fringe benefits listed on the wage determination unless the Administrator of the Wage
and Hour Division determines that there is an apprenticeship program associated with
the corresponding journeyman wage rate on the wage determination which provides
for less than full fringe benefits for apprentices. Any employee listed on the payroll at a
trainee rate who is not registered and participating in a training plan approved by the
Employment and Training Administration shall be paid not less than the applicable wage
rate on the wage determination for the work actually performed. In addition, any trainee
performing work on the job site in excess of the ratio permitted under the registered
program shall be paid not less than the applicable wage rate on the wage
determination for the work actually performed. In the event the Employment and Training
Administration withdraws approval of a training program, the contractor will no longer
be permitted to utilize trainees at less than the applicable predetermined rate for the
work performed until an acceptable program is approved.
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(iii) Equal employment opportunity. The utilization of apprentices, trainees, and
journeymen under 29 C.F.R. Part 5 shall be in conformity with the equal employment
opportunity requirements of Executive Order 11246, as amended, and 29 C.F.R. Part 30.

5. Compliance with Copeland Act requirements. The contractor shall comply with the
requirements of 29 C.F.R. Part 3 which are incorporated by reference in this confract.

6. Subcontracts. The confractor or subcontractor will insert in any subcontracts the
clauses contained in subparagraphs 1 through 11 in this paragraph A and such other
clauses as HUD or its designee may by appropriate instructions require, and a copy of the
applicable prevailing wage decision, and also a clause requiring the subcontractors to
include these clauses in any lower fier subcontracts. The prime confractor shall be
responsible for the compliance by any subcontractor or lower tier subcontractor with all
the contract clauses in this paragraph.

7. Contract termination; debarment. A breach of the contract clauses in 29 C.F.R. § 5.5
may be grounds for fermination of the contract and for debarment as a confractor and
a subcontractor as provided in 29 C.F.R. § 5.12.

8. Compliance with Davis-Bacon and Related Act Requirements. All rulings and
interpretations of the Davis-Bacon and Related Acts contained in 29 C.F.R. Parts 1, 3, and
5 are herein incorporated by reference in this contract.

9. Disputes concerning labor standards. Disputes arising out of the labor standards
provisions of this contract shall not be subject to the general disputes clause of this
contract. Such disputes shall be resolved in accordance with the procedures of the
Department of Labor set forth in 29 C.F.R. Parts 5, 6, and 7. Disputes within the meaning
of this clause include disputes between the contractor (or any of its subcontractors) and
HUD or its designee, the U.S. Department of Labor, or the employees or their
representatives.

10. (i) Certification of Eligibility. By entering into this contfract, the contractor certifies that
neither it (nor he or she) nor any person or firm who has an interest in the contractor’s firm
is a person or firm ineligible to be awarded Government contracts by virtue of Section
3(a) of the Davis-Bacon Act or 29 C.F.R. § 5.12(a)(1) or to be awarded HUD contracts or
participate in HUD programs pursuant to 24 C.F.R. Part 24.

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for
award of a Government contract by virtue of Section 3(a) of the Davis-Bacon Act or 29
C.F.R. § 5.12(q)(1) or to be awarded HUD contracts or participate in HUD programs
pursuant to 24 C.F.R. Part 24.

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18
U.S.C. § 1001. Additionally, the U.S. Criminal Code at 18 U.S.C. § 1010 provides in part,
that: “[w]hoever, for the purpose of... influencing in any way the action of [HUD], makes,
passes, utters or publishes any statement knowing the same to be false... shall be fined
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under [the U.S. Criminal Code] or imprisoned not more than two years, or both.”
Accordingly, the fine for this type of offense for individuals is “not more than $5,000” and
for organizations “not more than $10,000". See, 18 US.C. § 3571.

11. Complaints, Proceedings, or Testimony by Employees. No laborer or mechanic to
whom the wage, salary, or other labor standards provisions of this Contract are
applicable shall be discharged or in any other manner discriminated against by the
Contractor or any subcontractor because such employee has filed any complaint or
instituted or caused to be instituted any proceeding or has testified or is about to testify
in any proceeding under or relating to the labor standards applicable under this Contract
fo his employer.

B. Contract Work Hours and Safety Standards Act. The provisions of this paragraph B are
applicable where the amount of the prime contract exceeds $100,000. As used in this
paragraph, the terms “laborers” and “mechanics” include watchmen and guards.

(1) Overtime requirements. No confractor or subcontractor contracting for any part of
the confract work which may require or involve the employment of laborers or
mechanics shall require or permit any such laborer or mechanic in any workweek in
which the individual is employed on such work to work in excess of 40 hours in such
workweek unless such laborer or mechanic receives compensation at arate notless than
one and one-half times the basic rate of pay for all hours worked in excess of 40 hours in
such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation
of the clause set forth in subparagraph (1) of this paragraph, the contractor and any
subcontractor responsible therefor shall be liable for the unpaid wages. In addition, such
contractor and subcontractor shall be liable to the United States (in the case of work
done under contract for the District of Columbia or a territory, to such District or to such
territory), for liquidated damages. Such liquidated damages shall be computed with
respect to each individual laborer or mechanic, including watchmen and guards,
employed in violation of the clause set forth in subparagraph (1) of this paragraph, in the
sum of $10 for each calendar day on which such individual was required or permitted to
work in excess of the standard workweek of 40 hours without payment of the overtime
wages required by the clause set forth in sub paragraph (1) of this paragraph.

(3) Withholding for unpaid wages and liquidated damages. HUD or its designee shall upon
its own action or upon written request of an authorized representative of the Department
of Labor withhold or cause to be withheld, from any moneys payable on account of work
performed by the contractor or subcontractor under any such contract or any other
Federal contract with the same prime contract, or any other Federally-assisted contfract
subject to the Contract Work Hours and Safety Standards Act which is held by the same
prime contractor such sums as may be determined to be necessary to satisfy any liabilities
of such contractor or subcontractor for unpaid wages and liquidated damages as
provided in the clause set forth in subparagraph (2) of this paragraph.
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(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the
clauses set forth in subparagraph (1) through (4) of this paragraph and also a clause
requiring the subcontractors to include these clauses in any lower tier subcontracts. The
prime contractor shall be responsible for compliance by any sulbcontractor or lower tier
subcontractor with the clauses set forth in subparagraphs (1) through (4) of this
paragraph.

C. Health and Safety. The provisions of this paragraph C are applicable where the
amount of the prime contract exceeds $100,000.

(1) No laborer or mechanic shall be required to work in surroundings or under working
conditions which are unsanitary, hazardous, or dangerous to his health and safety as
determined under construction safety and health standards promulgated by the
Secretary of Labor by regulation.

(2) The Contractor shall comply with all regulations issued by the Secretary of Labor
pursuant to Title 29 Part 1926 and failure to comply may result in imposition of sanctions
pursuant to the Confract Work Hours and Safety Standards Act, (Public Law 91-54, 83 Stat
96). 40 USC 3701 et seq.

(3) The contractor shall include the provisions of this paragraph in every subcontract so
that such provisions will be binding on each subcontractor. The contractor shall take such
action with respect to any subcontractor as the Secretary of Housing and Urban
Development or the Secretary of Labor shall direct as a means of enforcing such
provisions.

Remainder of page left blank intentionally.
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12.2 Appendix B: Labor Standards - Davis-Bacon and Related Acts
Clauses to include in construction contracts. (From HUD form
5370 and 4710).

If the total amount of this contract exceeds $2,000, the Federal labor standards set forth
in the clause below shall apply to the development or construction work to be performed
under the contract.

A. Minimum Wages.

(1) All laborers and mechanics employed under this contract in the development or
construction of the project(s) involved will be paid unconditionally and not less often than
once a week, and without subsequent deduction or rebate on any account (except
such payroll deductions as are permitted by regulations issued by the Secretary of Labor
under the Copeland Act (29 C.F.R. Part 3)), the full amount of wages and bona fide fringe
benefits (or cash equivalents thereof) due at time of payment computed at rates not less
than those contained such laborers and mechanics. Contributions in the wage
determination of the Secretary of Labor which is attached hereto and made a part
hereof, regardless of any contractual relationship which may be alleged to exist between
the Contractor and made or costs reasonably anticipated for bona fide fringe benefits
under Section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are
considered wages paid to such laborers or mechanics, subject to the provisions of 29
C.F.R. § 5.5(a)(1)(iv); also, regular confributions made or costs incurred for more than a
weekly period (but not less often than quarterly) under plans, funds, or programs which
cover the regular weekly period, are deemed to be constructively made or incurred
during such weekly period. Such laborers and mechanics shall be paid the appropriate
wage rate and fringe benefits in the wage determination for the classification of work
actually performed, without regard to skill, except as provided in 29 C.F.R. § 5.5(a)(4).
Laborers or mechanics performing work in more than one classification may be
compensated at the rate specified for each classification for the time actually worked
therein; provided, that the employer’s payroll records accurately set forth the time spent
in each classification in which work is performed. The wage determination (including any
additional classification and wage rates conformed under 29 C.F.R. § 5.5(a)(1)(ii) and the
Davis-Bacon poster (WH-1321) shall be posted at all times by the Contractor and its
subcontractors at the site of the work in a prominent and accessible place where it can
be easily seen by the workers.

(2) (i) Any class of laborers or mechanics, including helpers, which is not listed in the wage
determination and which is to be employed under the contract shall be classified in
conformance with the wage determination. HUD shall approve an additional
classification and wage rate and fringe benefits therefor only when all the following
criteria have been met: (A) The work to be performed by the classification requested is
not performed by a classification in the wage determination; and (B) The classification is
utilized in the area by the construction industry; and (C) The proposed wage rate,
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including any bona fide fringe benefits, bears areasonable relationship to the wage rates
contained in the wage determination.

(i) If the Contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and HUD or its designee agree on the classification
and wage rate (including the amount designated for fringe benefits where appropriate),
a report of the action taken shall be sent by HUD or its designee to the Administrator of
the Wage and Hour Division, Employee Standards Administration, U.S. Department of
Labor, Washington, DC 20210. The Administrator, or an authorized representative, will
approve, modify, or disapprove every additional classification action within thirty (30)
days of receipt and so advise HUD or its designee or will notify HUD or its designee within
the 30-day period that additional time is necessary.

(iii) In the event the Contractor, the laborers, or mechanics to be employed in the
classification or their representatives, and HUD or its designee do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), HUD or its designee shall refer the questions, including the
views of all interested parties and the recommendation of HUD or its designee, to the
Administrator of the Wage and Hour Division for determination. The Administrator, or an
authorized representative, will issue a determination within thirty (30) days of receipt and
so advice HUD or its designee or will notify HUD or its designee within the thirty (30)-day
period that additional fime is necessary.

(iv) The wage rate (including fringe benefits where appropriate) determined pursuant to
subparagraphs (a)(2)(ii) or (iii) of this clause shall be paid to all workers performing work
in the classification under this contract from the first day on which work is performed in
classification.

(3) Whenever the minimum wage rate prescribed in the contract for a class of laborers
or mechanics includes a fringe benefit which is not expressed as an hourly rate, the
Contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(4) If the Confractor does not make payments to a trustee or other third person, the
Contractor may consider as part of the wages of any laborer or mechanic the amount
of any costs reasonably anticipated in providing bona fide fringe benefits under a plan
or program; provided, that the Secretary of Labor has found, upon the written request of
the Conftractor, that the applicable standards of the Davis-Bacon Act have been met.
The Secretary of Labor may require the Contractor to set aside in a separate account
asset for the meeting of obligations under the plan or program.

B. Withholding of funds. HUD or its designee shall, upon its own action or upon written
request of an authorized representative of the Department of Labor, withhold or cause
to be withheld from the Contractor under this contract or any other Federal contract with
the same prime Confractor, or any other Federally-assisted contract subject to Davis-
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Bacon prevailing wage requirements, which is held by the same prime Contractor, so
much of the accrued payments or advances as may be considered necessary to pay
laborers and mechanics, including apprentices, frainees, and helpers, employed by the
Contractor or any subcontractor the full amount of wages required by the contract. In
the event of failure to pay any laborer or mechanic, including any apprentice, trainee,
or helper, employed, or working in the construction or development of the project, all or
part of the wages required by the contract, HUD or its designee may, after written notice
to the Contractor, take such action as may be necessary to cause the suspension of any
further payment, advance, or guarantee of funds until such violations have ceased. HUD
or its designee may, after written notice to the Confractor, disburse such amounts
withheld for and on account of the Confractor or subcontractor to the respective
employees to whom they are due.

C. Payrolls and basic records.

(1) Payrolls and basic records relating thereto shall be maintained by the Contractor
during the course of the work and preserved for a period of three years thereafter for all
laborers and mechanics working in the construction or development of the project. Such
records shall contain the name, address, and social security number of each such worker,
his or her correct classification, hourly rates of wages paid (including rates of contributions
or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types
describedin section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours
worked, deductions made, and actual wages paid. Whenever the Secretary of Labor
has found, under 29 C.F.R. § 5.5(a)(1)(iv), that the wages of any laborer or mechanic
include the amount of costs reasonably anticipated in providing benefits under a plan
or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the Contractor shall
maintain records which show that the commitment to provide such benefits is
enforceable, that the plan or program is financially responsible, and that the plan or
program has been communicated in writing to the laborers or mechanics affected, and
records which show the costs anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or trainees under approved programs shall
maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and
the ratios and wage rates prescribed in the applicable programes.

(2) (i) The Contractor shall submit weekly for each week in which any confract work is
performed a copy of all payrolls to the Contracting Officer for fransmission to HUD or its
designee. The payrolls submitted shall set out accurately and completely all of the
information required to be maintained under subparagraph (c)(1) of this clause. This
information may be submitted in any form desired. Optional Form WH-347 (Federal Stock
Number 029-005-00014-1) is available for this purpose and may be purchased from the
Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402.
The Contractoris responsible for the submission of copies of payrolls by all subcontractors.
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(Approved by the Office of Management and Budget under OMB Control Number 1214-
0149.)

(ii) Each payroll submitted shall be accompanied by a “Statement of Compliance,”
signed by the Contractor or subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall certify the following: (A)
That the payroll for the payroll period contains the information required to be maintained
under paragraph (c) (1) of this clause and that such information is correct and complete;
(B) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly wages
earned, without rebate, either directly or indirectly, and that no deductions have been
made either directly or indirectly from the full wages earned, other than permissible
deductions as set forth in 29 C.F.R. Part 3; and (C) That each laborer or mechanic has
been paid not less than the applicable wage rates and fringe benefits or cash
equivalents for the classification of work performed, as specified in the applicable wage
determination incorporated into the contract.

(iii) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-347 shall satisfy the requirements for submission of the
“Statement of Compliance” required by subparagraph (c)(2) (i) of this clause.

(iv) The falsification of any of the above certifications may subject the Contfractor or
subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and Section
3729 of Title 31 of the United States Code. (3) The Contractor or subcontractor shall make
the records required under subparagraph (c)(1) available for inspection, copying, or
transcription by authorized representatives of HUD or its designee, the Contracting
Officer, or the Department of Labor and shall permit such representatives to interview
employees during working hours on the job. If the Contractor or subcontractor fails to
submit the required records or to make them available, HUD or its designee may, after
written notice to the Contractor, take such action as may be necessary to cause the
suspension of any further payment, advance, or guarantee of funds. Furthermore, failure
to submit the required records upon request or to make such records available may be
grounds for debarment action pursuant to 29 C.F.R. § 5.12.

D. (1) Apprentices. Apprentices will be permitted to work at less than the predetermined
rate for the work they performed when they are employed pursuant to and individually
registered in a bona fide apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Office of Apprenticeship and Training,
Employer and Labor Services (OATELS), or with a State Apprenticeship Agency
recognized by OATELS, or if a person is employed in his or her first ninety (90) days of
probationary employment as an apprentice in such an apprenticeship program, who is
not individually registered in the program, but who has been certified by OATELS or a
State Apprenticeship Agency (where appropriate) to be eligible for probationary
employment as an apprentice. The allowable ratio of apprentices to journeymen on the
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job site in any craft classification shall not be greater than the ratio permitted to the
Contractor as to the entire work force under the registered program. Any worker listed
on a payroll at an apprentice wage rate, who is not registered or otherwise employed as
stated in this paragraph, shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually performed. In addition, any
apprentice performing work on the job site in excess of the ratio permitted under the
registered program shall be paid not less than the applicable wage rate on the wage
determination for the work actually performed. Where a contractor is performing
construction on a project in a locality other than that in which its program is registered,
the ratios and wage rates (expressed in percentages of the journeyman’s hourly rate)
specified in the Confractor’s or subcontractor’s registered program shall be observed.
Every apprentice must be paid at not less than the rate specified in the registered
program for the apprentice’s level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Apprentices
shall be paid fringe benefits in accordance with the provisions of the apprenticeship
program. If the apprenticeship program does not specify fringe benefits, apprentices
must be paid the full amount of fringe benefits listed on the wage determination for the
applicable classification. If the Administrator of the Wage and Hour Division determines
that a different practice prevails for the applicable apprentice classification, fringes shall
be paid in accordance with that determination. In the event OATELS, or a State
Apprenticeship Agency recognized by OATELS, withdraws approval of an apprenticeship
program, the Contractor will no longer be permitted to utilize apprentices at less than the
applicable predetermined rate for the work performed until an acceptable program is
approved.

(2) Trainees. Except as provided in 29 C.F.R. § 5.16, trainees will not be permitted to work
at less than the predetermined rate for the work performed unless they are employed
pursuant to and individually registered in a program which has received prior approval,
evidenced by formal certification by the U.S. Department of Labor, Employment and
Training Administration. The ratfio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the Employment and Training
Administration. Every frainee must be paid at not less than the rate specified in the
approved program for the trainee’s level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Trainees shall
be paid fringe benefits in accordance with the provisions of the trainee program. If the
trainee program does not mention fringe benefits, trainees shall be paid the full amount
of fringe benefits listed in the wage determination unless the Administrator of the Wage
and Hour Division determines that there is an apprenticeship program associated with
the corresponding journeyman wage rate in the wage determination which provides for
less than full fringe benefits for apprentices. Any employee listed on the payroll at a
trainee rate who is not registered and participating in a training plan approved by the
Employment and Training Administration shall be paid not less than the applicable wage
rate in the wage determination for the classification of work actually performed. In
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addition, any trainee performing work on the job site in excess of the ratio permitted
under the registered program shall be paid not less than the applicable wage rate in the
wage determination for the work actually performed. In the event the Employment and
Training Administration withdraws approval of a training program, the Contractor will no
longer be permitted to utilize trainees at less than the applicable predetermined rate for
the work performed until an acceptable program is approved.

(3) Equal employment opportunity. The utilization of apprentices, frainees, and
journeymen under this clause shall be in conformity with the equal employment
opportunity requirements of Executive Order 11246, as amended, and 29 C.F.R. Part 30.

E. Compliance with Copeland Act requirements. The Contractor shall comply with the
requirements of 29 C.F.R. Part 3, which are hereby incorporated by reference in this
contract.

F. Contract termination; debarment. A breach of this contract clause may be grounds
for termination of the contract and for debarment as a Contractor and a subcontractor
as provided in 29 C.F.R. § 5.12.

G. Compliance with Davis-Bacon and related Act requirements. All rulings and
interpretations of the Davis-Bacon and related Acts contained in 29 C.F.R. Parts 1, 3, and
5 are herein incorporated by reference in this contract.

H. Disputes concerning labor standards. Disputes arising out of the labor standards
provisions of this clause shall not be subject to the general disputes’ clause of this
confract. Such disputes shall be resolved in accordance with the procedures of the
Department of Labor set forth in 29 C.F.R. Parts 5, 6, and 7. Disputes within the meaning
of this clause include disputes between the Contractor (or any of its subcontractors) and
the PHA, HUD, the U.S. Department of Labor, or the employees or their representatives.

I. Cerlification of eligibility

(1) By entering into this contract, the Contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the Contractor’s firm is a person or firm ineligible
to be awarded contracts by the United States Government by virtue of section 3(a) of
the Davis-Bacon Act or 29 C.F.R. § 5.12(a)(1).

(2) No part of this contract shall be subcontracted to any person or firm ineligible for
award of a United States Government confract by virtue of section 3(a) of the Davis-
Bacon Act or 29 C.F.R. § 5.12(a)(1).

(3) The penalty for making false statements is prescribed in the U. S. Criminal Code, 18
U.S.C.§ 1001.

J. Contract Work Hours and Safety Standards Act. As used in this paragraph, the terms
“laborers” and “mechanics” include watchmen and guards.
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(1) Overtime requirements. No contractor or subcontractor contracting for any part of
the contract work which may require or involve the employment of laborers or
mechanics, including watchmen and guards, shall require or permit any such laborer or
mechanic in any workweek in which the individual is employed on such work to work in
excess of forty (40) hours in such workweek unless such laborer or mechanic receives
compensation at arate not less than one and one-half times the basic rate of pay for all
hours worked in excess of forty (40) hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation
of the provisions set forth in subparagraph (j)(1) of this clause, the Contractor, and any
subcontractor responsible therefor shall be liable for the unpaid wages. In addition, such
Conftractor and subcontractor shall be liable to the United States (in the case of work
done under contract for the District of Columbia or a territory, to such District or to such
territory), for liquidated damages. Such liquidated damages shall be computed with
respect to each individual laborer or mechanic (including watchmen and guards)
employed in violation of the provisions set forth in subparagraph (j)(1) of this clause, in
the sum of ten dollars ($10) for each calendar day on which such individual was required
or permitted to work in excess of the standard workweek of forty (40) hours without
payment of the overtime wages required by provisions set forth in subparagraph (j)(1) of
this clause.

(3) Withholding for unpaid wages and liquidated damages. HUD or its designee shall upon
its own action or upon written request of an authorized representative of the Department
of Labor withhold or cause to be withheld, from any moneys payable on account of work
performed by the Contractor or subcontractor under any such contract or any Federal
contract with the same prime Contractor, or any other Federally-assisted contract
subject to the Contract Work Hours and Safety Standards Act, which is held by the same
prime Contractor, such sums as may be determined to be necessary to satisfy any
liabilities of such Contractor or subcontractor for unpaid wages and liquidated damages
as provided in the provisions set forth in subparagraph (j)(2) of this clause.

K. Subcontracts. The Contractor or subcontractor shall insert in any subcontracts all the
provisions contained in this clause, and such other clauses as HUD or its designee may by
appropriate instructions require, and also a clause requiring the subcontractors to include
these provisions in any lower tier subcontracts. The prime Contractor shall be responsible
for the compliance by any subcontractor or lower tier subcontractor with all these
provisions.

Remainder of page left blank intentionally.
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12.3 Appendix C: DBRA Posters

The Davis-Bacon poster can be located at the DOL website at:
https://www.dol.gov/whd/programs/dbra/wh1321.htm.44
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44 These documents are available in Spanish for Davis-Bacon at the following websites:
https://www.hudexchange.info/resource/2662/wh-1321-davis-bacon-poster-en-espanol/; and
https://www.dol.gov/whd/regs/compliance/posters/davispan.pdf.
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The Project Work Sheet can be located here:
https://www.hud.gov/sites/dfiles/ OCHCO/documents/4720.doc.

; U.S. Department of Housing and Urban Development
| pI'UJBCt Wage Rate Sheet Office of Davis-Bacon and Labor Standard:
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END OF GUIDELINES.


https://www.hud.gov/sites/dfiles/OCHCO/documents/4720.doc

	1 Overview
	2 Applicability
	3 Definitions
	4 Davis-Bacon and Related Acts Labor Standards
	4.1 Davis-Bacon Objectives
	4.2 Other Applicable Labor Standards
	4.2.1 Fair Labor Standards Act
	4.2.2 Contract Work Hours and Safety Standards Act


	5 Applicability for CDBG-DR Funded Programs and Contracts
	5.1 Disaster Relief Contracts
	5.2 Non-Federal Match Program Exceptions
	5.2.1 Administrative Order 21-19 To Grant Exemption to the Non-Federal Match (NFM) Program from Compliance with the Procurement Manual for the CDBG-DR Program Administrative Order
	5.2.2 Administrative Order 21-20 To Make it Permissible for Municipalities to Use the Provisions of 2 C.F.R. § 200.318 through 2 C.F.R. § 200.327 in their Procurement Procedures in Relation to CDBG-DR Programs

	5.3 Sole Proprietor/ Bona Fide Owner
	5.4 Executive Order No. 13658
	5.5 Executive Order No. 2017-026 of Puerto Rico
	5.6 PR Executive Order No. 2018-033
	5.7 PR Executive Order. 2020-075
	5.8 Executive Order No. 2021-023

	6 Davis-Bacon Compliance Roles and Responsibilities
	6.1 PRDOH Oversight Responsibilities
	6.2 Monitoring Interviews
	6.3 Subrecipient Implementation Responsibilities
	6.3.1 Administrative Order 21-27: To make it permissible for all Subrecipient entities of CDBG-DR funds to use the provisions of 2 C.F.R. §§ 200.318 through 200.327 in their procurement procedure.
	6.3.2 Administrative Order 21-28: To clarify that the exemption to the Non-Federal Match Program (NFM) from compliance with the Department of Housing’s CDBG-DR Procurement Manual covers all Subrecipients.
	6.3.3 Contractor Implementation Responsibilities


	7 Davis-Bacon Wage Determination
	7.1 Categories of Work
	7.2 General Wage Decisions and Project Wage Decisions
	7.3 Wage Decision Lock in Date
	7.4 Determining the minimum wage rate calculation
	7.5 Submission of Certified Payrolls

	8 Apprenticeships
	9 Exceptions to Coverage
	9.1 Sick Leave/Vacation Time

	10 Davis-Bacon Workers’ Rights
	10.1 Davis-Bacon Non-Compliance
	10.2 Davis-Bacon Complaints
	10.3 Davis-Bacon Appeal Process

	11 Project Closeout
	12 Appendix
	12.1 Appendix A Federal Labor Standards Provisions
	12.2 Appendix B: Labor Standards - Davis-Bacon and Related Acts Clauses to include in construction contracts. (From HUD form 5370 and 4710).
	12.3 Appendix C: DBRA Posters


